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in 1932, exclusively to public or governmental law. The decision to limit the 

subject matter of the Review to this field was motivated by the special oppor- 
tunity for service arising from the proximity of the University to the primary sources 
governmental law, and by the belief that all members of the legal profession have a 
vital interest in keeping abreast of this pervasive and expanding area of the law. 
Typical subjects of public law include, among others, administrative law, constitutional, 
government contract, international, ber ta military, trade regulation, taxation, patent, 
trademark and copyright law. 


Te Grorce WASHINGTON LAw Review has been devoted, since its establishment 


Joe | 





BOARD OF STUDENT EDITORS 


Janet G. KoHN 


Editor-in-Chief 
THomas A, CLINGAN, JR. 
Managing Editor 
Dantet Y. SAcHs James C. Scouttz Raymonp S. SMEtTHURST, JR. 
Associate Editor Associate Editor Associate Editor 
James E. LEMERT CaRMEN J. Bonnin) Wuiam W. McDowELu, Jr. 
Research Editor Business Editor Patent Editor 
Junzy CoHEN, Assistant Patent KENNETH J. SHERK, Recent Cases 
WuitamM L. Dicksy, Apprentice Program Ropert C. SULLIVAN, Recent Cases 
Jamms P. Grecory, Recent Cases Davi A. SWANKIN, Recent Cases 
PREpsRICK MorinG, Recent Cases W. JoHN Swartz, Assistant Research 
Junny K. Ross, Book Reviews WuuiiaM E. Watson, Publicity 
Gsorce L. ALBRIGHT EDWARD FREEMAN GrorcE R. Powmrs 
RIcHARD A. BARTL CHARLES C. FUTTERER BsrTRAM ROWLAND 
Vma M. BAUGH JouN S. JENKINS CHARLES H. SCHWARTZ 
Gzorcs D. BECKER JoHN T. KetcHAM JoHN V. SKINNER 
Harotp R. BIXter Grores W. KING Eart C. SPABTH 
Davm ButTowsky MartTIN M. KRAWIEC JouN R. STarrorp 
DONALD CAMPBELL Sruart Lusirz Jan A. STrompPr 
STANLEY H. CoHEN CHARLES T. MANATT NATALIB TRousorF 
JoserH V. COoLAIANNI CHARLES L. MARINACCIO FRANKLIN ViIsskK 
Wri1aM S. Corey JouN J. MULLINS, JR. James W. WILLIAMS 
Gznz O. ENOCKSON W. Avucustus PArtss, JR. Jmary D. WILLIAMS 
Mancarer L. Ervin Rosset R. PeRKo Berry M. WISECARVER 
EpMuND E. FLEMING MICHAL PLATT Wu. H. Wrrr 








FACULTY EDITOR 
Gun E. WasTon 


ASSOCIATE FACULTY EDITORS 
Davp E. Saiws.son JouN P. SULLIVAN 








Mrs. DonorHE W. FARQUHAR, Business Secretary 
[i] 


Lit7446 Duke U. Law Liveary 













The Conquest of 
Legal 
weaee «=RESEARCH 


- moe i om E 
- wa ae : for the 


Practicing Lawyer 


es 


The Annotated Reports System frees the lawyer 
feom tedious, unprofitable research. 

Only The Annotated Reports System is the end 
product of TOTAL RESEARCH im all the law’s 
cases, texts, encyclopedias, digests, statutes and mis- 
eellaneous publications. 

The lawyer who uses The Annotated Reports System lets experienced 
legal editors do the backbreaking spadework, and profits from their millions of 
hours of skilled research. 


THE ANNOTATED REPORTS SYSTEM | 
| 
] 


Annotated Reports: AMERICAN LAW REPORTS 
U.S. SUPREME CouRT REPORTs, L.ED. 


Text Statement: AMERICAN JURISPRUDENCE 


Formbooks: AM Jur LEGAL Forms 
Am JuUR PLEADING AND PRACTICE Forms 





BRP Naa aie pet SiC ayo 





|<) 




















The George Washington Law Review 


VoLUME 29 OCTOBER, 1960 NuMBER 1 














TABLE OF CONTENTS 
LEADING ARTICLE 


FepeRAL Reat Property MANAGEMENT: LEGISLATIVE AND ADMINISTRATIVE 
FRAMEWORK FOR Excess AND SuRPLUS—REVIEW AND REFORM 
PESTLE | BB RE URS Gust A. Ledakis and Reed L. Moss 


COMMENT 


ANOTHER FELDMAN—ANOTHER Day. Tue Use In Feperat Court or TESTIMONY 
CoMPELLED BY A STaTE Immunity Sratute....Frederick W. Danforth, Jr. 75 


EDITORIAL NOTES 


Do CxHemicaL INTERMEDIATES HAve PaTentaBLe UtiLiry? 


— 


ER MG SE TT RET ey rss Stanley H. Cohen and Charles H. Schwartz 87 
FRauD IN THE PROCUREMENT OF A PATENT y 
a cab Diaiiess alae PEAS a cba os ntes éaeihaiale David P. Cullen and Robert V. Vickers 110 
Sociat PsycuotocicaL Data, Lecistative Fact, aND COoNSTITUTIONAL LAW 
dagucdgvecebebeoudeto biel ots cedbdlvedieae oi eeleaar tama Janet G. Kobn 136 
CASE NOTES 
FEDERAL JURISDICTION—Habeas Corpus—Prisoner’s Discharge From as Rendering 
Case Moot and Supreme Court Without Jurisdiction to Review Con m (Parker 
CG Bien, Bas Chi BGR) cvccwssevccncsvvccncsice cased sectcenbecéecsbonessnsehesdetenesces 166 
LaBor LAw—Railway Labor Act—Norris-LaGuardia Act. Federal Courts Lack Juris- 
diction Permanently to Enjoin Strike Over Job Abolition Clause (Order of R.R. 
Telegraphers v. Chicago & No. W. Ry., Sup. Ct. 1960) ....cceccceccccccccccccceccccses 170 
UnFaIR TRADE PRACTICES—Robinson-Patman Act—Area Price Difference as a Price 
Discrimination in a Primary Line Competition Case (FTC v. Anheuser-Busch, Inc., 
Be, Gh BOGS) .nccccccccvcsvscecsccsccrcccsvsaercoeoccesésepoubecccccenescdncebebecoscsbiecse 174 
UnraiR TRADE PRACTICES—Robinson-Patman Act—Section 2(c) and the Independent 
Broker (FTC v. Henry Broch & Co., Sup. Ct. 1960) ....ccccecccccccecccscceees eescese 178 
BOOK REVIEW 
KAYSEN AND TURNER, ANTITRUST PoLICy: AN ECONOMIC AND LEGAL ANALYSIS 
$0b6ee sede wesnneyondsoeseseesecsessebecenseeesestennseebbadseeessebeecsoeseneal Lucile S. Keyes 184 
ED SI OE ice nncrensininstasissiedecnnglicciscinnienndeivnbiiasdemiiaiisdnsidiidaasis 189 





THe GeorceE WASHINGTON LAW REVIEW is published monthly during October, January, March, 
April and June. Subscriptions $5.00 per year; foreign $5.50 per year. Single issues Vols. 1-10 
each $2.00, Vols. 11-28 each $1.50 (except Vol. 5, No. 8, $5; Vol. 26, No. 2, $2 and Vol. 28, 
No. 1, $4). Rates quoted upon request for bound volumes and advertising. Printed by the 
Williams Printing Co., at Richmond, Va. Publication office, —a N. 14th St., Richmond, 19, 
Va. Subscription office, 720 20th St. N.W., Washington 6, D. C. Second-class postage paid 
at Richmond 19, Va. The Review follows the’ custom of other law school reviews in automatically 
billing subscribers in advance for a new year unless notified to the contrary. No effort is made to 
bind those who do not want to renew, but it would be greatly appreciated if you would notify us 
promptly after receipt of your bill if you do not desire to renew your subscription. 


Subscriptions, manuscripts, changes of address notices, undeliverable copies, and all corre- 


spondence should be sent to THE GeorGs WASHINGTON LAW Review, The George W: 
University, Washington 6, D. C. 


Copyright © 1960 by The George Washington University 
[ iti) 


Liivi?46 Duke U. Law Libeary 


tC * he See ee ee ee — ed wae Sm CO SSE” 













The George Washington Law Review 





VoLUME 29 OCTOBER, 1960 NuMBER 1 





FEDERAL REAL PROPERTY MANAGEMENT: 
LEGISLATIVE AND ADMINISTRATIVE 
FRAMEWORK FOR EXCESS AND SURPLUS 


REVIEW AND REFORM 


Gust A. Ledakis* and Reed L. Moss** 
I. INTRODUCTION 


The field of real property management has received little attention 
from those writing in law and other trade journals on activities of 
the federal government. Unlike other aspects of administrative law, 
real property management focuses primarily upon the internal affairs 
of the federal government. The growth of transportation and com- 
munication, the exploitation of natural resources, the rise in fiscal 
and monetary problems, the concern for satisfying the health, educa- 
tion, housing and other needs of the people have led to the creation 
of regulatory schemes in which the national government takes an 
active part in promoting the public welfare. This increasing role 
of the federal government has contemporaneously resulted in the 
initiation and development, legislatively and administratively, of an 
internal framework for the execution of programs in which real prop- 
erty of a substantial amount is a costly ingredient. 

As of June 30, 1959, the latest inventory report date, the federal 
government owned real property throughout the world with an 
acquisition cost of $49.2 billion, an increase of $3.6 billion over the 
preceding year. The Department of Defense accounted for $3.2 
billion of the increase, principally in new construction and expansion 


Od ng 1953, LL.B., 1955, University of Washington; S.J.D., 1958, University of 
Member of the Bar of Was hington. Associate Professor’ of Law, The 
oon Washington University Law School. 
* A.B., 1957, Brigham Young University; JD, 1960, The George Washington 
University. Recent Cases Editor, The George Washington Law | ay 1959-60. 
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of military facilities. The United States Government owned real 
property in all states, the District of Columbia, 8 territories and 
possessions and 107 foreign countries. This ownership constituted 
771.7 million acres throughout the world, which was more than one 
third of the total land area of the United States (2.2 billion acres), 
Almost all of the federally owned land, 768.7 million acres, was in the 
United States and included 718.7 million acres of public domain. 

The extensive real property holdings of the federal government are 
managed by twenty-six bodies under a legislative and administrative 
framework the objectives and effectiveness of which are seldom 
explored. To the lawyer and administrator in government, day 
by day operations of the federal government are the immediate con- 
cern. When problems arise because of the inadequacy of the 
machinery for real property management, dispute and negotiation 
on an inter-agency level impede efficiency in management and must 
often be resolved by ad hoc legislation or regulation. Changes in 
personnel and other factors often preclude awareness of the inef- 
fectiveness of the machinery and forestall review and evaluation 
leading to reform. 

As his contact with administrative action intensifies, the practitioner 
as well as the lawyer and administrator in government views with 
alarm the mass of legislative, judicial and administrative utterances 
which he must fathom. The practitioner is forced to specialize, al- 
though his concentration is usually on subjects more rewarding 
economically. Nevertheless, the instances in which he must represent 
his client in relations with the government touching upon real prop- 
erty management are numerous. His particular skills in counseling 
and drafting must be employed in all the phases of real property 
management including Government acquisition of land or buildings 
by condemnation, purchase or lease; construction, repair and im- 
provement of buildings or other structures; and purchase by the 
client of real property disposed of by the Government including 
industrial plants, warehouses and office buildings devoted to or 
adaptable to commercial or other uses. His understanding of the 
private law of contracts, landlord and tenant, conveyancing and 
related subjects must be supplemented by knowledge of legislative 
and administrative detail which not only embraces the authority of 
the administrative body but often embodies procedural and substan- 
tive rules at variance with traditional precepts of the common law. 


3 
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The lawyer and administrator in government, the practitioner and 
the student of public administration are confronted with a legislative 
and administrative framework for real property management that 
represents the product of years of experience. The bulk of material 
for the study of this little known part of government is locked in 
the offices and minds of dedicated public servants, buried in the 
legislative histories, administrative rules and opinions stored in the 
Library of Congress and in the individual libraries of governmental 
bodies whose programs involve real property, to be unearthed only 
by the pressure of forces which prompted the studies of the organiza- 
tion of the executive branch under the command of such leaders 
as Bernard Baruch and Herbert Hoover. 

The purpose of this article is to provide an understanding of real 
property management, its objectives, the governing legislative and 
administrative framework, and proposals which have been advanced 
for reform. But the principal emphasis has been directed to select 
areas and phases of real property management, namely the area of 
buildings to house the activities of the Government and the phases 
of generation, utilization and disposal of excess and surplus real prop- 
erty, both of which, with certain exceptions, are now under the con- 
trol of one body, the General Services Administration. The major 
discussion is of the origination and development of the organizational 
structure for this area and these phases (particularly as concerns 
excess and surplus real property), the necessity for a comprehensive 
and uniform system of real property management, and the types of 
reforms suggested. The procedural problems in the area of public 
buildings management and in the phases pertaining to excess and 
surplus real property await study, as do other areas such as rural 
lands, military facilities and foreign holdings, and other phases such 
as acquisition, construction, repair and improvement, operation, 
maintenance and protection. 


II. Feperat Rear Property MANAGEMENT 


A. Meaning of Federal Real Property Management 


“Federal real property management” is a term of art. As defined 
by the Task Force Report on Real Property Management it embodies 
the concept of applying sound business principles, practices, and 
procedures to various functions as they relate to real property for 
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the accomplishment of federal programs.’ The business principles, 
practices, and procedures are those found workable by private 
business and by government. The functions include but are not 
limited to planning, acquisition, construction, preservation, restora- 
tion, remodeling, rebuilding, reconstructing, alteration, conversion, 
modernization, addition, enlargement, extension, maintenance, opera- 
tion, protection, assignment and reassignment of space, generation 
and utilization of excess, the determination of surplus, disposal, and 
general administration.? “Real property” is a term which has dif- 
ferent connotations to the layman, to the lawyer, and to the specialist 
in management.® 

The generation of excess and of surplus are but some of the func- 
tions of real property management. They are concerned with at- 
tempts to disgorge land, buildings, or other structures which are 
no longer needed by the governmental body or by the Government 
as a whole. Closely related to these functions is the function of 
disposal which concerns the mechanics by which the subject matter 
generated as excess and then as surplus is passed on into the stream 
of use by private enterprise and by state and local governments. This 
article places primary emphasis on functions pertaining to the genera- 
tion, utilization and disposal of excess and surplus real property but 
in the context of other functions of real property management.‘ 


1 Commission on Organization of the Executive Branch of the Government, Task 
Force Report on Real Property Management 2 (June 1955) [hereinafter cited as 
T.F.R., R.P.M.]. 

2 Compare T.F.R., R.P.M. 2-3. The functions listed in the text are for the most 
part included in the description given by the Task Force. However, the breakdown 
has varied, partly on the basis of the writers’ views formed from an analysis of 
legislation and from their contacts with government personnel concerned with real 


property cman eg omy : 

8 For example the Task Force defined “real property” as “land and improvements 
thereon, including permanently installed service equipment, machine tools, and in- 
dustrial manufacturing equipment.” T.F.R., R.P.M. 2. The Federal Property and 
Administrative Services Act of 1949 [hereinafter cited as FPAS Act] states: “The 
term ‘property’ means any interest in property except (1) the public domain; lands 
reserved or dedicated for national forest or national park purposes; minerals in lands 
or portions of lands withdrawn or reserved from the public domain which the 
Secretary of the Interior determines are suitable for disposition under the public 
land mining and mineral leasing laws; and lands withdrawn or reserved from the 
public domain except lands or portions of lands so withdrawn or reserved which 
the Secretary of the Interior, with the concurrence of the Administrator, determines 
are not suitable for return to the public domain for disposition under the general 
public-land laws because such lands are substantially changed in character by im- 
provements or otherwise; (2) naval vessels of the following categories: battleships, 
cruisers, aircraft carriers, destroyers, and submarines; and (3) records of the Federal 
Government.” § 3 (d), 63 Stat. 378, as amended, 64 Stat. 590, as amended, 66 Stat. 
593 (1952), 40 U.S.C. § 472 (d) (1958). 

4It is hoped that shortly an analysis, now in preparation, will be presented on the 
procedures for generating, utilizing and disposing of excess and surplus real prop- 
erty. 
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FEDERAL REAL PROPERTY MANAGEMENT 


B. The Real Property Holdings of the Federal Government 


Some comprehension of the magnitude of real property manage- 
ment in the federal government may be had by an examination of 
surveys of real property owned by and leased to the federal govern- 
ment. A number of surveys are available, one compiled in 1937,° 
another in 1953,° and others in subsequent years presented as annual 
inventory reports on real property by the General Services Adminis- - 
tration (hereafter referred to as GSA)." The 1953 survey, reported 
by the Task Force on Real Property Management in 1955, contains 
figures for real property owned by and leased to the United States 
Government, while the 1937 survey is confined to real property 
owned by the United States and was made with a different objective 
in mind. Since the 1953 survey presents a picture more comprehen- 
sive than that in the 1937 survey, and served as the basis for the Task 
Force and the Hoover Commission’s observations and recommenda- 
tions, it has been utilized as the basis for the material which follows. 
Comparison to the 1937 survey and with the latest annual inventory 
report of GSA will be made chiefly to present the relative changes 
which have taken place. 

In 1955, the Task Force on Real Property Management made a 
report of the real property owned or leased by the federal govern- 
ment within and without the United States as of December 31, 1953. 
The federal government then owned 472 million acres of land in the 
continental United States—one fourth of the total land area. An 
additional 2.93 million acres were owned outside the continental 
United States.° It owned 2', billion square feet of building space, 
including approximately 410 thousand outside the continental 

5 See Exhibit No. 1 Desay Summary, Part C, T.F.R, sg 148-50, which 
is based on data as of June 30, 1937, reported in Appendix D H.R. Doc. No. 111, 
76th Cong., Ist Sess. (1937), entitled “Federal Ownership of Real Estate and its 
Bearing on State and Local Taxation.” 

6S. Rep. No. 237, 83d Cong., Ist Sess. (1953), covering the first Independent 
Offices appropriation bill for 1954, requested GSA to compile an fr gone inventory of 
federal real property. This inventory covered federally owned real property in the 
continental United States, as of ag 3 ber 31, 1953. It is found in the Report of 
the Task Force on Real Property M anagement. See Exhibit No. 1, Inventory 
Summary, Parts A and B, T. FR. R.P.M. 143-47. 

7 The Senate Committee, i in S. Rep. No. 411, 84th Cong., Ist Sess. (1955), on the 
first Independent Offices appropriation bill for 1956, requested that a second in 
ventory report be compiled as of June 30, 1955, and as of the end of each fiscal 
year thereafter. It was further requested that the inventory be expanded to cover 
real property owned by the United States Government in United States territories 
and possessions and in foreign countries. In S. Rep. No. 2041, 84th Cong., 2d Bea 
(1956), the Senate Committee on Appropriations requested GSA to expand the 


inventory to cover also real a ts leased to the United States Government. 
Ss No. 1, Inventory Summary, Part A, T.F.R., R.P.M. 143-44. 
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United States,*® equivalent to the rentable area of 1,250 Empire State 
Buildings.” It paid rentals to landlords on nearly 2', million acres 
of land and 94,531 square feet of building space with annual rentals 
of nearly 1074 million dollars.” 


The total federal investment in this real property, as reflected in 
the accounting records of the Government, amounted to $44.6 
billion.* This investment included approximately $3.9 billion of 
permanently installed machine tools and industrial manufacturing 
equipment" essential to the operation of Government-owned plants 
in the industrial mobilization reserves.** The total acquisition cost 
figure for Government owned real property does not include any 
allowance for the cost of lands in the public domain (nor can the 
tremendous value of the surface and subsurface resources even be 
estimated ) .?® 


Owned and leased real property was in 1953 dispersed in more 
than 60,000 locations," and consisted of more than 400,000 individual 
buildings, parcels of land, or separate real property facilities.’ 


10 Ibid. 

11 T.F.R., R.P.M. vii. 

12 Exhibit No. 1, Inventory Summary, Part B, T.F.R., R.P.M. 146-47. 

13 T.F.R., R.P.M. 3-4. Land and buildings are carried on the Government’s real 
property records at original cost, which includes outlay for construction. See 2 
GA. O. 1270.70. Certain Government-owned facilities, owing to depreciation and 
other factors, would bring only a fraction of their cost if sold today. Others are 
worth far more than they cost. Thus, the figures as carried in the official accounting 
records do not in any way reflect replacement cost or current market value. See 
Commission on Organization of the Executive Branch of the Government (2d 
Hoover Commission), Report on Real Property Management 3 (1955) [hereinafter 
cited as H.C., R.P.M_]. xamples of installations carried on the records at nominal 
or minimal costs are the aes installation on Governors Island, N.Y., embracing 
205 acres of land, and the Presidio of San Francisco, consisting "of 1,442 acres of 
valuable land, the former listed at $1, the latter at $98,995. Improvements placed on 
the Governors Island property amount to $11,760,000. Improvements in the amount of 
$25,385,000 have been made to the Presidio which has been estimated by officials of 
the city of San Francisco, if taxable, to carry an assessed value of approximately 
$36 million, and for development purposes an assessed value of approximately $50 
million. See T.F.R., R.P.M. 3-4. 

14 This is not included in the total figures for land and building ownership cost in 
the ae Force’s exhibit No. 1, T.F.R., R.P.M. 143-50. 

i 

16 Tbid. The public domain acreage was approximately 775 million of which 410 
million was in the continental United States. It included slightly more than 54 
million acres of Indian owned land. About 33% million in the United States and 
20% million in Alaska had been withdrawn or reserved from the public domain for 
operations of agencies and as national forests, monuments, etc., while 170 million re- 
mained in the original public domain in the United States and nearly 271% million 
eee See Exhibit No. 1, Inventory Summary, Part A, note 4, T.F.R., R.P.M. 

17 Government ownership was represented in 36,330 locations [see Exhibit No. 1, 
Inventory Summary, Part A, T.F.R., R.P.M. 143-44], while leased — property 
existed in 24,167 places. Exhibit No. 1, Inventory "Summary, Part B, T.F.R., 
R.P.M. 146-47. 

18 T.F.R., R.P.M. vii. 
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The Task Force inventory report revealed that each of six agencies 
held real property costing over one billion,” eleven held individually 
real property costing less than one billion but more than 100 
million,’** with the remaining ten of the twenty-seven governmental 
bodies of the federal government together having real property cost- 
ing 200 million.” The Department of Defense alone accounted for 
61 per cent of the acquired real property, while the amount possessed 
by GSA was only 3 per cent of the total.2* Somewhat more reflective 
of control over leased real property was the percentage of rental 
costs annually, rather than the number of acres or square feet of 
building floor space. GSA controlled nearly half of the leased prop- 
erty, the Department of Defense about 18 per cent, the Post Office 
Department about 25 per cent, the Department of State and Depart- 
ment of Agriculture nearly 3 per cent each, and the Foreign Opera- 
tions Administration (now the International Cooperation Administra- 
tion) and the Housing and Home Finance Agency .5% each.” 

A comparison of the statistics of the survey made in 1937 with the 
survey of 1953 reported by the Task Force in 1955 suggests that 
real property ownership of the federal government in the United 
States had increased. When comparable governmental bodies of 
the federal government are taken as a basis, a total net change of 
over 74¥, million acres of additional owned land with an original 
cost increase of nearly 25 billion dollars is indicated.** Comparison 
with the latest inventory report of GSA is difficult, for although there 
is a similar breakdown of the data, the scope of the inventory report 
is different inasmuch as certain agencies and property are either in- 
cluded or excluded in a manner varying from the 1937 and 1953 
surveys. The inventory report shows federal government ownership 


19 Department of Defense (24.6), Atomic Energy Commission (4.9), Department of 
Interior (3.5), GSA (1.3), Housing and Home Finance Agency (1.1), and Veterans 
Administration (1.0). 

192 Tennessee Valley Authority (879), Panama Canal Zone (737), Department of 
Agriculture (605), Post Office | ng oe (550), Department of Commerce (442), 
Department of the Treasury (173), Department of State a) District of Columbia 
Government (140), Reconstruction Finance Corporation he , National Advisory 
7 a for Aeronautics (129), and Department of Health, Education, and Welfare 

20 Department of Justice, Central Intelligence Agency, Deut of Columbia Re- 
development Land Agency, Farm Credit Administration, Federal Communications 
Commission, Foreign Spentione 2 Administration (now I CA). International Boundary 
and Water Commission, National Capital Housing a Smithsonian Institution, 
and the U.S. Information Ag £ Exhibit No. 1, Inventory Summary, Part A, 
T.F.R., R.P.M. 144-45; H.C. 

21 H.C., R.P.M. 5. 

22 H.C., R.P.M. 6. 

28 Exhibit No. 1, Inventory Summary, Part C, T.F.R., R.P.M. 148-49. 
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throughout the world of 771.7 million acres, almost all of which 
(768.7) is in the United States (including Alaska), at a total cost of 
49.2 billion dollars.* A comparison of data for federal real property 
throughout the world as of June 30, 1959 and June 30, 1958 re- 
flects an increase in land of 2.0 million acres and an increase in cost 
of $3.6 billion. With reference to the 1953 survey, the 1959 figures 
represent an increase of 3.7 million acres of land at a cost addition 
of 4.6 billion dollars. 


When one is confronted with the fact that the Task Force in 1955 
estimated the current total annual cost of federal real property 
management at more than 7 billion, it is apparent that real property 
management is one of the Government’s major activities. In 1955, 
for example, it accounted for more than 10 per cent of the annual 
budget and was approximately one and one-half times the annual 
interest charge on the federal public debt.*® 


C. The Participants in Federal Real Property Management 
1. Role of Congress 


Constitutionally, Congress has been granted the jurisdiction and 
power for federal real property management.** Pursuant thereto 
and under the “necessary and proper” clause,?* Congress exercises 
the power by appropriating funds, authorizing real property manage- 
ment programs, fixing the limits of compensation of personnel who 
manage the real property, and by establishing the legislation under 
which the management of real property is conducted.”* 


24 GSA, Inventory Report on Real Property Owned by the United States Through- 
out the World as of June 30, 1959, p. 7 (1960). 
25 T.F.R., R.P.M. vii. 


26 U.S. Const. art. I, § 8 vests Congress with the power “to exercise exclusive 
Legislation in all Cases whatsoever, over such District (not exceeding ten Miles 
square) as may, by Cession of particular States, and the acceptance of Congress, 
become the Seat of the Government of the United States, and to exercise like Au- 
thority over all Places purchased by the Consent of the Legislature of the State in 
which the Same shall be, for the Erection of Forts, Magazines, Arsenals, dock-Yards, 
and other needful Buildings. ...” Art. IV, § 3 states: “The Congress shall have Power 
to dispose of and make all needful Rules and Regulations Ae ae | the Territory 
or other Property belonging to the United States; and nothing in this Constitution 
shall be so construed as to Prejudice any Claims of the United States, or of any 
particular State.” For a discussion of some of the interpretative problems under these 
articles, see Olverson, Legal Aspects of Surplus War Property Disposal, 31 Va. L. 
Rev. 550, 551-55 (1945). 

27 U.S. Const. art I, $ 8. 

28 See T.F.R., R.P.M. 6. 
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2. Role of the President 


The President, as the constitutional chief executive, is charged 
with the duty to take care that the laws enacted by the Congress be 
faithfully executed.” The President must necessarily delegate this 
duty and authority commensurate therewith to the heads of the 
various federal governmental bodies. Unless implied from other 
powers granted,®° the President and officers of the excutive branch 
do not have the power to manage property of the Government in 
the absence of congressional authorization.™ 

Specific legislation has been enacted conferring upon the President 
either the authority or the responsibility with respect to one or 
more but not all functions of real property management. For example, 
the Federal Property and Administrative Services Act of 1949 (here- 
after referred to as FPAS Act)* confers upon the President the 
power, but does not direct him, “to prescribe such policies and direc- 
tives, not inconsistent with the provisions” of the act “‘as he shall deem 
necessary to effectuate the provisions” of the act.** Moreover, even 
with respect to such policies and directives, the act does not specifical- 
ly confer the power nor the duty to delegate the authority granted. 
Other situations which also illustrate but do not exhaust the in- 


stances wherein the President has been granted authority by Con- 
gress relate to the declaration of excess real property,** inter-govern- 
mental body transfers,** the disposal of real property,** and to lands 
reserved from the public domain.” 

It has been asserted by the Task Force on Real Property Manage- 
ment that “constitutionally and by legislation, the overall responsi- 
bility for the management of federal real property rests with the 


29 U.S. Const. art. II, $ 3. 

80 E.g., the President as a of the armed forces, U.S. Const. art. 
II, § 2, may have the power property within the military establishment. 
See 4 Ops. Att’y Gen. 293 (1936) Tounder of property between military depart- 
ments 

81U.S. Const. art. I, § 8; art. IV, § 2; Royal Indemnity Co. v. United States, 
313 U.S. 289 (1941). 

8263 Stat. 377 (1949), as amended, 40 U.S.C. $$ 471-524 (1958), as amended, 
40 U.S.C. §§ 472-522 (Supp. I 1959). 

83 63 Stat. 389 (1949), 40 U.S.C. $ 486(a) (1958). 

84 See eg., 49 Stat. 885 (1935), as amended, 40 U.S.C. $ 304a (1958), which 
permits the President upon the recommendation of the Administrator of General 
Services to declare real property ex 
on ta Suto). (1918), as ot they 40 U.S.C. § 314 (1958). See also 33 Ops. Att’y 
36 40 Stat. 80 (1918), as amended, 40 U.S.C. $ 314 (1958). 

87 Cf. United States v. Midwest Oil Co., 236 U.S. 459 1915) (President —, 
long standing practice and acquiescence of Congress has power to reserve lands 
among governmental ies.) 
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President.” ** It would seem that this statement is inaccurate. Constitu- 
tionally, the power is vested in Congress. No legislation confers upon 
the President authority and responsibility for all functions of real 
property management. It is significant to note that in its recommenda- 
tions the Task Force stated that a comprehensive and uniform system 
of federal real property management should be established in the 
Executive Branch and that this objective should be implemented by 
revising the FPAS Act to “authorize and direct” the President 
through the appropriate divisions of the Executive Office to 
establish the necessary organization.*® The making of this recom- 
mendation is evidence of the absence of overall presidential re- 
sponsibility and authority for the management of real property. It 
directly contradicts the earlier assertion of the Task Force. 


3. Role of Federal Governmental Bodies** 


The latest inventory report of GSA is based on the holdings of 
twenty-six federal governmental bodies in the executive branch® 
plus those of the legislative and judicial branches.** In addition, 
real property is held by the District of Columbia government and 


organizational units thereof. Some conception of the diffusion and 
distribution of this gigantic mass of federal real property has been 
presented through statistical breakdowns by acreage, building space, 
cost, and governmental body.** The predominant use categories of 
the land, buildings, and other improvement also reflect the diverse 
nature of the programs of these federal governmental bodies. In- 
cluded for example, are utility and communication systems, power 


38 T.F.R., R.P.M. 6. 

39 T.F.R., R.P.M. Recommendation No. 1 at 15. 

39a “Federal governmental body” is employed in preference to “agency” for two 
reasons. It is designed to encompass any unit or officer exercising governmental 
powers, and also to avoid confusion with organizational units which are designated 
in part by the word “agency.” 

40 This term is broadly employed in this article, as in other contexts, to include 
the President of the United States, the Executive Office of the President (com- 
prised of the White House office, the Bureau of the Budget, Council of Economic 
Advisers, the National Security Council, the Operations Coordinating Board, the 
Central Intelligence Agency, the National Aeronautics and Space Council, the Office 
of Civil Defense Mobilization, and the President’s Advisory Committee on Govern- 
ment Organization), the ten executive departments, the independent establishments 
under the direction and control of the President, and the independent regulatory 
agencies, commissions, and boards not subject to the immediate direction and control 
of the President. See e.g., Government Organization Manual, 1960-1961. 

41 GSA, Inventory Report On Real Property Owned by the United States Through- 
out the World, As of June 30, 1959, pp. 16, 32 (1960). 

42 Td. at 3. 

43 See the discussion at pp. 5-8 supra. 
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development and distribution installations, flood control, navigation, 
reclamation and irrigation projects, forests, oil and gas reserves, 
wildlife refuges, grazing districts, storage areas, harbor and port 
facilities, roads, bridges, railroads, parks, monuments, memorials, 
housing projects, military facilities, airports, industrial plants, office 
buildings, and institutional buildings devoted to hospitals, schools, 
prisons, et cetera.** 

The Congressional technique for authorizing and conferring the 
responsibility for the conduct of various programs concerned with 
real property management has been the enactment of piecemeal 
legislation in which newly created or existing federal governmental 
bodies are vested with authority and responsibility for particular pro- 
grams. In some instances, these programs are to be conducted jointly, 
in cooperation with, or subject to the coordination of other govern- 
mental bodies or under the supervision of the President. The ten 
executive departments, the Atomic Energy Commission, Tennessee 
Valley Authority, Veterans Administration, GSA, Housing and 
Home Finance Agency, Federal Aviation Agency, National Aero- 
nautics and Space Administration, to mention but a few, have 
been granted the statutory authority and responsibility for functions 
of real property management as they affect specified programs.“ 
Seldom has Congress enacted legislation authorizing the President 
to select or establish a governmental body for the purpose of conduct- 
ing one or more functions of real property management for a par- 
ticular program.** 


III. LecisLativE AND ADMINISTRATIVE FRAMEWORK 


A. In General 


There is no one federal governmental body which has been or 
presently is authorized and directed to perform all functions of man- 


44 See GSA, Inventory Report On Real Property Owned by the United States 
Throughout the World, As of June 30, 1959, pp. 27-28 (1960). See also FPAS Act 
§ 602(d) (formerly § 502(d), see note 50 infra), 63 Stat. 401 (1949), as amended 
40 U.S.C. § 474 (1958) exempting from the FPAS Act specified governmental 
bodies either as to their property, their functions, or J ams, under designated 


iation, c1ase pre on land use, see Land, the 19 earbook of Agriculture, 
Pp, 64- 958 

45 See a the legislative framework excluded from the FPAS Act by a oni) 
(ere 8) 502(d), see note 50 infra), 63 Stat. 401 (1949), as amended, 40 

10 See De. Alley Dwelling Act, ch, 465 § 2, 48 Stat. 931 (1934), D.C. Code tit. 
5 § 104 (1951), authorizing the President to designate such official or agency to 
replat land to be acquired by it in the process of eliminating alley dwellings in the 
District of Columbia. 
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agement for all real property owned by or leased to the federal 
government. However, some federal governmental bodies have been 
authorized and, in some instances directed, to perform one or more 
of the functions of management with respect to particular kinds of 
real property.*’ In at least one situation, all functions of management 
have been vested in one federal governmental body. Thus, the Ad- 
ministrator of General Services is now vested with all functions of 
management for public buildings, but his authority and responsibility 
are confused and must be derived from a number of pieces of legis- 
lation which do not represent a comprehensive and uniform system. 
A somewhat similar pattern prevails with respect to State Department 
administered public buildings in foreign countries. In other areas 
of real property management, such as rural lands, the system is in- 
complete because of the overlapping management by a number of 
governmental bodies of similar adjacent or intermingled lands, and 
the lack of uniform policies and procedures for inventory, financial 
reporting, accounting and other aspects of administration. The only 
system in effect which is fairly comprehensive and uniform pertains 
to excess and surplus real property. Limited authority and responsi- 
bility for the functions of generating, utilizing and disposing of 
excess and surplus real property have been conferred upon the 
President, the Comptroller General, the Bureau of the Budget, the 
Administrator of General Services and other federal governmental 
bodies. 

An understanding of the framework of legislation and administra- 
tive organization, its historical development and scope, principally 
as it concerns the generation, utilization and disposal of excess and 
surplus real property, is indispensable to a consideration of the merits 
of proposals for reform. Since in the existing legislation functions 
pertaining to excess and surplus real property are inextricably fused 
with other functions, the presentation unavoidably requires examina- 
tion of other phases of real property management. 


B. Historical Background 


Except for the disposition of property accumulated in the prosecu- 
tion of the war or in maintaining a defense establishment, no 


47 See e.g., the federal governmental bodies exempted from the scope of the FPAS 
Act, infra note 183. 

48 For a discussion of legislation governing such disposition, see Olver 
Aspects of Surplus War Property Disposal, 31 Va. L. Rev. 550, 555-58 (1948). 
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attempt had been made until 1933 to bring the functions pertaining 
to excess and surplus real property within any system of legislation 
to be administered by one federal governmental body. In that year 
with the issuance of Executive Order No. 6166, and in 1935, progress 
was made toward establishing a system for these functions. With the 
exception of an aberration prompted by the huge surpluses of the 
Second World War, however, the major revision and development 
came with the enactment of the FPAS Act in 1949. 


Other functions of real property management continued to be 
performed by individual federal bodies without substantial efforts for 
centralization or coordination of these functions leading to an ef- 
ficient system of real property management. Important contribu- 
tions were made by the enactment of a Public Buildings Act in 1926, 
the adoption of a reorganization plan in 1939, and other legislation 
in 1949, 1954, and 1959 devoted to public buildings management. 
However, the extensive gains made in the establishment of compre- 
hensive and uniform legislation governing the generation, utilization 
and disposal of excess and surplus were not paralleled in other areas 
of real property management. 


1. Executive Order No. 6166 of 1933 


The need for an improved and efficient system of property 
management was recognized as early as 1933 by Executive Order 
No. 6166.° The order has significance in three respects. First, it 
marked the initial non-war effort to centralize in one federal govern- 
mental body the determination of policies and methods relating to 
property management. Second, it achieved the consolidation of func- 
tions for public buildings management in two federal governmental 
bodies. Third, it instituted a centralized approach to the disposition 
of property. 

A forward step in centralization was taken by transferring to a 
Procurement Division of the Treasury Department the function 
exercised by any agency of determining policies and methods of 
procurement, warehousing and distribution of enumerated things.” 


49 Exec. Order No. 6166 (1933), reproduced in 5 U.S.C. § 132 note (1958). 
order was issued ng to 47 Stat. 413, 414 (1932), making a Toes a a 
ramen branch of the Government for fiscal year ending June 1933, and for 
her ul 
xec. ne Order No. 6166, § 3, first paragraph (1938), § popnt 
The function of —— of policies and methods of procurement, ware- 
housing, and distribution of property, facil ities, structures, improvements, 
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Added teeth were provided with respect to any kind of procurement, 
warehousing or distribution for any agency by enabling the Pro- 
curement Division, with the approval of the President, to undertake 
the performance itself, permit the agency to render the performance, 
entrust the performance to another agency, or combine these 
methods. When the Procurement Division had prescribed the 
manner of procurement, warehousing, or distribution of anything, 
the order declared that no agency should thereafter procure, ware- 
house, or distribute such thing in any manner other than as pre- 
scribed. 

Although inaptly worded, the order could be construed to have 
had application to real property as well as personal property, par- 
ticularly when the kinds of things listed are considered. But the 
words “procurement,” “warehousing,” and “distribution” are usually 
associated with or found in context with the words “personal prop- 
erty.” Nevertheless, an implementing order issued by the Secretary 
of the Treasury and approved by the President manifests the view 
that Executive Order No. 6166 was intended to apply to real prop- 
erty; consistent with this view were the transfer from the Procurement 
Division of functions relating to certain kinds of real property,® and 
the enactment of legislation in 1935 for the disposition of real 


property. 
The Executive order did not explicitly apply to other functions 


machinery, equipment, stores, and supplies exercised by any agency is trans- 
ferred to a Procurement Division in the Treasury Department, at the head 
of which shall be a Director of Procurement. 

The provisions of the first, third and fifth paragraphs of § 1 of Executive Oe 
No. 6166, insofar as they related to any functions for personal pro party 
superseded by the FPAS Act § 502(b), 63 Stat. 401 af renumbered 602(b) e 
64 Stat. 583 (1950), as amended. (The original § 502, where hereinafter cited 
in whole or in part, will be cited as § 602.) They were replaced by a provision 
limited to the prescription of policies and methods of procurement and supply of 
personal property and nonpersonal services, including related functions such as 
contracting, inspection, storage, issue, property identification and classification, trans- 
portation and traffic management, management of public utility services, and repair- 
ing and converting. FPAS Act $ 201(a), 63 Stat. 383 (1949), as amended, 40 U. S.C. 
481(a) (1958). No comparable provision appears for real property. The fact that 
the FPAS Act did not supersede functions relating to real property, and the absence 
of a provision like § 201 (a) —r, to real property, suggest that the Executive 
order still has force, but it has not been so s. 

me ae Order No. 6166, § 1, paragraph 3 (1933 

id 

53 Thid. 

54This order, dated October 9, 1933, is reprinted in Hearings Before the Sub- 
committee of the House Committee on A a on Treasury Department Ap- 
propriation Bill for 1935, 73d Cong., Ist 390 (1934). ¥ also the testimony 
contained therein. 

55 See note 99 infra. 

56 See notes 73, 84 infra. 
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of management, particularly those relating to real property. With 
respect to public buildings,*’ this is partly explainable on the ground 
that some functions, such as acquisition, construction, enlargement, 
remodeling and extension, were vested then in the Secretary of the 
Treasury®® and subsequently in the Public Buildings Branch of the 
Procurement Division. Other functions relating to public buildings 
were transferred by the same Executive order to the Office of 
National Parks, Buildings, and Reservations in the Department of 
the Interior, which subsequently became the National Park Service. 
Executive Order No. 6166 also transferred to the Office of National 
Parks, Buildings and Reservations functions not only with respect 
to public buildings but also regarding reservations, national parks, 
national monuments and national cemeteries.** Thus, the order at- 
tempted to consolidate functions formerly performed by different 
federal governmental bodies into at least two in so far as they af- 
fected public buildings.“ With respect to other kinds of real 





57 The words “public buildings” have a narrower connotation than their ordinarily 
understood denotation. They do not include all buildings used by or devoted to the 
public but refer to courthouses, post offices, immigration stations, customhouses, 
marine hospitals, quarantine stations, warehouses, etc. See 44 Stat. 630 (1926), as 
amended, 40 U.S.C. § 341 (1958); Public Buildings Act of 1959, 73 Stat. 482, 40 
U.S.C. § 612 (Supp. I 1959). 

58 See Public Buildings Act of 1926, supra note 57, since repealed and replaced 
by the Public Buildings Act of 1959, 73 Stat. 479, 40 U.S.C. $ 601 (Supp. I 1959). 

59 Exec. Order No. 6166, § 2 (1933), 5 U.S.C. § 132 note (1958). Prior to 1933, the 
allotment, assignment, and reassignment of space functions in the District of Columbia 
were performed by the Public Buildings Commission, created in 1919. Act of Mar. 
1, 1919, ch. 86, § 10, 40 Stat. 1269. See 40 U.S.C. §$ 1 note (1958). See also Act 
of May 25, 1926, ch. 380, § 6, 44 Stat. 634. The Public Buildings Commission was 
abolished by the Executive order. See 37 Ops. Att’y Gen. 274 (1933). Outside 
the District of Columbia, such functions were vested in the Secretary of the Treasury. 
Act of July 1, 1898, ch. 546, § 1, 30 Stat. 614, as amended, 41 Stat. 654 (1920). Opera- 
tion, maintenance, and protection functions for public buildings outside the District 
of Columbia may also have been conferred by the legislation in 1898. With respect 
to public buildings inside the District of Columbia, such functions were initially vested 
in the Chief of Engineers, R.S. § 1797, as amended by the Act of April 28, 1902, ch. 
594, § 1, 32 Stat. 152, then in the Office of Public Buildings and Public Parks of the 
National Capital, Act of Feb. 26, 1925, ch. 339, § 3, 43 Stat. 983, until 1933, when 
they were transferred by Exec. Order No, 6166, $§ 2 (1933), 5 U.S.C. § 132 note 
(1958), to the Office of National Parks, Buildings, and Reservations in the Depart- 
ment of Interior, subsequently the National Park Service. Infra note 60. 

60 Act of Mar. 2, 1934, ch. 38, § 1, 48 Stat. 389, 16 U.S.C. § 1 (1958). 

61 Exec. Order No. 6166, § 2 (1933), 5 U.S.C. § 132 note (1958). 

62 The order fell short of this goal in a number of respects. It specifically stated 
that the buildings of the Treasury Department were to be administered by the 
Treasury Department rather than by the Office of National Parks, Buildings and 


gg aryl ; << the ae ¢. ~~ ay bh ygwenso Lng a 
o the Post ice rtment. ec. Order No. » paragraph 2 (1 } 

U.S.C. $ 132 note (1998). . . ) 

Responsibility for the operation and maintenance of the Archives Building was held 
to be in the Office of National Parks, Buildings, and Reservations as a result of 
the order. 38 Ops. Att’y Gen. 141 (1936). But despite the broad language in $ 2 
of the order which is not limited to buildings administered only by the Office of 
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property, no attempt was apparently made to achieve consolidation.® 

A centralized approach to the disposition of property was taken 
by Executive Order No. 6166 when it vested responsibility for excess 
property and its utilization in the Procurement Division of the De- 
partment of the Treasury.* The order had its limitations, however. 
Aside from its attempt to vest responsibility for one of the most 
complex operations of Government by a very short pronouncement,” 
its relationship to a number of statutes specifically authorizing various 
officers of the Government to deal in a particular manner with prop- 
erty acquired by designated methods was not clear, and it was doubted 
that it superseded them.® The 1933 Executive order did not authorize 


Public Buildings and Public Parks of the National Capital, it has not been regarded 
as extending to the buildings in the District of Columbia occupied by the Bureau 
of Standards of the Department of Commerce. Such buildings had formerly been 
administered by the Office of Public Buildings and Public Parks of the National 
Capital but were transferred in 1926 to the Secretary of Commerce. Act of Apr. 29, 
1926, ch. 195, Title III, 44 Stat. 356, 40 U.S.C. § 14a (1958). A subsequent re- 
organization plan continues to exempt the Treasury Building, the Bureau of En- 
graving and Printing Building, the buildings occupied by the Bureau of Standards, 
and the buildings under the jurisdiction of the regents of the Smithsonian Institu- 
tion. Reorganization Plan No. 18 of 1950, 15 Fed. Reg. 3177, 64 Stat. 1270, 40 U.S.C. 
§ 304c note (1958). 5 

63 One exception may be noted. The Fuel Yards of the Bureau of Mines of the 
Department of Commerce were transferred to the Procurement Office of the Treasury 
Department. Exec. Order No. 6166, § 1, paragraph 6 (1933). A year later, Exec. 
Order No. 6611, Feb. 22, 1934 transferred all the functions of the Bureau of Mines, 
together with its personnel, records, supplies, equipment and property of every kind, 
unexpended balances of appropriations and/or allotments in Washington and else- 
where, from the Department of Commerce to the Department of Interior. Exec. 
Order No. 6166 also stated that the execution of the work then performed by the 
Corps of Engineers of the Army should remain with the Corps, but subject to the 
responsibilities vested by the order in the Procurement Division, presumably re- 
ferring to the function of determining policies and methods of procurement, ware- 
housing, and distribution. Exec. Order No, 6166, § 1, paragraph 4 (1933). The 
Attorney General has held that the order did not apply to the government of the 
District of Columbia. 37 Ops. Att’y Gen. 268 (1933). 

64“The Procurement Division shall also have control of all property, facilities, 
structures, machinery, equipment, stores, and supplies not necessary to the work 
of any agency; may have custody thereof or entrust custody to any other agency 
and shall furnish the same to agencies as need therefor may arise.” Exec. Order No. 
6166, § 1, paragraph 5 (1933). See also note 50 supra. 

65 Compare the text of the FPAS Act of 1949, ch. 288, §§ 202, 203, 206, 207, 
ie)” 63 Stat. 384-91, 397-99 (1949), 40 U.S.C. §§ 483, 484, 487, 488, 511-14 

1 A 

66S. Rep. No. 1004, 74th Cong., Ist Sess. 3 (1935). The specific statutes, some 
of which have since been repealed or amended, were as follows: 1) Parts of Rev. Stat. 
§§ 3749 and 3750, now codified as 40 U.S.C. § 301 (1958), conferring upon the 
Solicitor of the Treasury, and later when that office was abolished (Revenue Act 
of 1934, ch. 277, §§ 512(b)-(c), 48 Stat. 759), upon the General Counsel of the 
Treasury, the “charge of all lands and other property which have been or may be 
assigned, set off, or conveyed to the United States in payment of debts, and all 
trusts created for the use of the United States in payment of debts due them,” 
except such real estate and trusts in payment of debts arising under the internal- 
revenue laws; 2) Rev. Stat. § 3208, now substantially reenacted as Internal Revenue 
Code of 1954, § 7506, providing that the Secretary of the Treasury shall have 
“charge of all real estate which is or shall become the property of the United States 
judgment of forfeiture under the internal revenue laws, or which has been or shall 
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the sale or lease of the surplus property, functions which were per- 
mitted by some of the earlier statutes. Moreover, it is doubtful 
whether the order sufficiently conferred authority for the transfer 
of excess property to a federal governmental body with or without 


reimbursement therefor.® 


2. Legislation in 1935 


In the year 1935, Congress managed to produce three separate 
pieces of legislation governing generation, utilization and disposal. 
The first came in the form of legislation permitting the disposal of 
buildings, the second was designed to overcome deficiencies in the 
effect of Executive Order No. 6166, and the third related to the dis- 
position of personal property abandoned or forfeited to the United 
States. 


be assigned, set off, or conveyed by purchase or otherwise to the United States in 
payment of debts or penalties arising under the laws relating to internal revenue, or 
which has been or shall be vested in the United States by mortgage or other 
security for the payment of such debts, and of all trusts created for the use of the 
United States in payment of such debts due them.” It also authorizes the Secretary 
to sell and dispose of such property at public sale after 20 days’ notice, to lease until 
sale, and to release such property to the debtor; 3) Under 37 Stat. 1017, 1019 
(1913), the Secretary of Commerce was authorized to dispose of abandoned light- 
house sites; 4) Act of March 3, 1903, ch. 1007, § 1, 32 Stat. 1112, authorizing the 
Secretary of the Treasury to “sell such lands as have been ac quired by devise.” 
This provision was amended by Act of Oct. 31, 1951, ch. 654, § 48), 65 Stat. 709, 
40 U.S.C. § 304 (1958) to Be Acs the General Services Administration to “take 
custody, for disposal as excess property under the Federal Property and Administra- 
tive Services Act of 1949, as amended, of such lands as have been or may hereafter 
be acquired by the United States by devise”; 5) Acts of July 28, 1892, ch. 316, 27 
Stat 32, and May 29, 1928, ch. 901, § 1(29), 45 Stat. 988, relating to ey Bh of 
property not required for public use by the Secretary of War, since repealed, 
5, 1947, ch. 493, § 2, 61 Stat. 774, and now covered by 10 U.S.C. § 1270 198) + Q) 
Act of Mar. 3, 1879, ch. 182, $ 1, 20 Stat. 383, which related to leasing b 
Secretary of the Treasury of unoccupied and unproductive property of the Py ited 
States under his control, and annual reports in connection therewith, repealed 
Act of Aug. 7, 1946, ch. 770, § 1(49), 60 Stat. 870, and Act of Oct. 31, 1951, ch. 
65, § 1(96), 65 Stat. 705 (now covered by 40 U.S.C. 88 483, 484 and 492); 7) 
Sections 5 and 6 of the Public Buildings Act of 1926, infra note 69, as amended, 
authorizing the disposition of public ees and the sites thereof, Pay repealed 
by the Public Buildings Ant of 1959, § 17(19) (21-23), 73 Stat. 486, 40 U.S.C. 
§§ 345, 346 (Supp. I 1959). S. Rep. No. 1004, 74th Cong., Ist Sess. 4 (1935) stated 
that there were probably other statutes specifically directing  eacaaee or bureau 
heads in the control and disposition of real property. See Olverson, 
Aspects of Surplus War Property Disposal, 31 Va. L. Rev. “Seo, 555.57 (1948), 
discussing early legislation, relating mostly to war property disposal. 

67 See S. Rep. No. 1004, 74th Cong., Ist Sess. 3-4 (1935). 


68 See 49 Stat. 311 (1935), 16 U.S.C, § 584 note (1958) authorizing the transfer 
of personal property, including equipment, tools, materials, and buildings, no longer 
needed for use by the Emergency Conservation Work, to other Federal agencies, 
and authorizing the donation thereof to state and local governmental bodies for 
designated public purposes. Its enactment suggests the lack of authority for inter- 
agency transfers under Exec. Order No. 6166 and for donative transfers under the 
legislation cited in note 66 supra. 
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a. The Public Buildings Act of 1926 and Buildings Disposal Legis- 
lation in 1935 


In 1926, Congress enacted legislation authorizing and directing 
the Secretary of the Treasury to perform the functions of acquisition, 
enlargement, remodeling, extension and improvement with respect 
to certain lands and buildings.® In addition, he was authorized to rent 
lands acquired until needed for construction purposes,” and to per- 
form other functions such as the preparation of designs, employment 
of personnel, et cetera." No provision was made for the disposal 
of any buildings or lands under the control of the Secretary until 
1935, when Congress enacted legislation to permit him to dispose 
of buildings which had become antiquated and had been vacated as 
a result of the construction of new buildings under the public build- 
ing programs.” The act vested in the Secretary responsibility for 
determining that there was no longer any federal need for such build- 
ings, and authorized their disposal to state and local governmental 
bodies at no less than 50 per cent of the appraised value of the 
land.** Authority was also conferred for the donation of areas de- 
sired by municipalities for highway, street and alley widening.” 

The 1926 act was supplemented in later years by particular amend- 
ments,” by independent appropriation enactments,”* other provisions 
of general applicability,” the Public Buildings Act of 1949,” the 


69 Act of May 25, 1926, ch. 380, § 1, 44 Stat. 630, 40 U.S.C. § 341 (1958). 

70 Act of May 25, 1926, supra note 69, § 5. 

71 Act of May 25, 1926, supra note 69, § 2. 

72 See Hearings Before the House Committee on Public Buildings and Grounds, 
74th Cong., Ist Sess., Ser. 10, 15-21 (1935). 

73 Act of Aug. 26, 1935, ch. 684, 49 Stat. 800, 40 U.S.C. § 345b (1958), as amended, 
74 Stat. 363 (1960). 

74 Ibid. 

75 See e.g., Act of Dec. 22, 1927, ch. 5, § 1, 45 Stat. 32, 40 U.S.C. § 342d (1958). 
A compilation in 1951 of amendments to the Public Buildings Act of 1926 reveals 
at least ten separate enactments specifically amending the 1926 act, and numerous 
other provisions directly or indirectly concerned with particular public buildings 
or with public building construction and acquisition programs. Public Buildings Act 
of 1926, with Amendments-Condemnation Laws with Amendments-Public Works 
and Construction Laws, compiled by Elmer A. Lewis, Superintendent, House Docu- 
ment Room, House of Representatives, United States Government Printing Office, 
Washington D.C. 1951 [hereinafter referred to as the Lewis Compilation]. For 
an unsuccessful effort to add authority to acquire the abandoned buildings of failed 
banks for use as public buildings, see Hearings on H.R. 4673 Before the Committee 
on Public Buildings and Grounds, 74th Cong., ist Sess. (1935). 

76 See e.g., § 601, 52 Stat. 820 (1938), 42 U.S.C. § 1410e (1958). 

77 See e.g., 47 Stat. 412 (1932), 40 U.S.C. §§ 278a, 303b (1958) (relating to re- 
strictions on constitution and rental of buildings); 47 Stat. 608 (1932) (relatin 
to bonds for public building and other public works contracts). See also 40 U. c 
§§ 270a-e (1958). 

78 Ch. 218, 63 Stat. 176. \ 
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FPAS Act of 1949, as amended,” and the Public Buildings Purchase 
Contract Act of 1954, as amended.*° Thus augmented, the act of 
1926 served until replaced by the Public Buildings Act of 1959% 
as the basis for the authority and responsibility for management of 
public buildings vested initially in the Secretary of the Treasury, 
then in the Federal Works Administrator,” and finally in the Ad- 
ministrator of General Services.** 


b. Excess Real Property Located Outside the District of Columbia 
and Exclusive of Military or Naval Reservations 


To overcome the deficiencies of Executive Order No. 6166, the 
Congress enacted in 1935 legislation for the utilization of excess real 
property located outside the District of Columbia and exclusive 
of military or naval reservations, and for the disposal thereof by lease 
or sale. Authority and responsibility under this legislation were 
vested initially in the Director of Procurement; in 1940 they were 
transferred to the Federal Works Administrator and the Commis- 
sioner of Public Buildings,** who administered the provisions until 
1949 when their functions were transferred to the Administrator of 
General Services. 


As enacted, section one purported to establish superiority over 
other laws by the inclusion of the familiar clause “notwithstanding 
any other provisions of law,” et cetera.** This section also established 


79 See note 175 infra. 
80 Act of July 22, 1954, ch. 560, Title I, §§ 101-02, 68 Stat. 518, 521, as amended, 
Seen ser (19 £1955), 70 Stat, 510 (1956), 72 Stat. 1067 (1958), "40 U.S.C. $$ 356, 
8173 Stat. 479 (1959), 40 U.S.C. §§ 601-15 (Supp. I 1959). 
82 See note 99 infra. 
83 See notes 86, 155 infra. 
( vn — of August 27, 1935, ch. 744, § 1, 49 Stat. 885, as amended, 40 U.S.C. § 304a 
1 


85 Act of July 18, 1940, ch. 635, § 3, 54 Stat. 765, as amended, 40 U.S.C. $$ 304a-d 
(1958) amended the 1935 legislation, supra note 84, by substituting “Federal 
Works Administrator,” “Commissioner of Public Buildings,’ and “Public Buildings 
Administration” for ‘ ‘Secretary of the Treasury,” “Director of Procurement,” and 
“Procurement Division” respectively, throughout. 

86 All functions of the Federal Works Agency and of all organizational units 
thereof, together with all functions of the Federal Works Administrator, and all 
functions of the Commissioner of Public Buildings and the Public Buildings Ad- 
ministration, were transferred to the Administrator of General Services section 
103(a) of the FPAS Act of 1949, 63 Stat. 380, 40 U.S.C. §$ 304a (1958). The 
Federal Works Agency, the office of Federal Works Administrator, the office of 
Commissioner of Public Buildings, and the Public Buildings Administration were 
abolished by section 103 (b) of said act. 

87 The Attorney General has held that section one did not pa My the effect of 
superseding the Act of May 28, 1935, ch. 155, 49 Stat. 305 (as amended by the Act 
of August 27, 1935, ch. 7 , 49 Stat. 896) which contained a number of separate 
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a procedure for the determination of excess real property, authorized 
the assigning and reassigning of space therein, and provided for its 
lease or sale. Section 2 conferred authority to alter, repair, maintain 
and operate real property declared excess but deemed usable by other 
agencies, and provided for the terms of payment therefor. Section 3 
conferred authority to procure space by lease outside the District of 
Columbia and to assign and reassign such space. Section 4 conferred 
authority to issue regulations, and section 5 defined the term “Federal 
agency.” 

In subsequent years this 1935 legislation was amended with re- 
spect to such matters as bidding and negotiation,** authorizing the 
appropriation of amounts for expenses of the sale, care, maintenance 
and protection of the property and fixing the responsibility therefor,® 
the demolition of buildings surplus to the needs of the Government,” 
the method for computing the amount to be paid for alterations and 
repairs,*’ the payment by agencies assigned space in excess real prop- 
erty,” and the period of leasing.” 


c. Disposition of Personal Property Abandoned or Forfeited to 
the United States 


In 1935 Congress also enacted legislation relating to the disposition 
of personal property abandoned or forfeited to the United States.” 


provisions authorizing the Secretary of Commerce to convey a parcels of land 


to indicated states and cities for park purposes, et cetera, ps. Att’y Gen. 448 
(1936) Similarly, it was held not to have superseded the authority and direction 
contained in section 16 of the Merchant Marine Act of 1920, 41 Stat. 994, as amended, 
46 U.S.C. § 874 (1958), relating to the disposition of properties acquired during the 
World War period for housing purposes, 38 Ops. Att'y Gen. 466 (1936). It also 
could not be apps’ retroactively to affect contracts or conveyances made prior to 
its enactment. Ops. Att’y Gen. 448 (1936). 

oan of July 18, 1940, “-. 635, § 1, 54 Stat. 764, as amended, 40 U.S.C. § 304a 


1958) 
he a July 18, 1940, ch. 635, § 2, 54 Stat. 764, as amended, 40 U.S.C. § 304a-1 


(19: sy July 18, 1940, ch. 635, § 2, 54 Stat. 764, as amended, 40 U.S.C. § 304a-2 

91 Two provisos in section 2 concerning this subject were repealed. Act of June 
14, 1946, ch. 404, § 4, 60 Stat. 257. 

92 Act of June 14, 1946, ch. 404, § 4, 60 Stat. 257. 

%8 Act of July 2, 1958, § 2, 72 Stat. 294, 40 U.S.C. § 304c (1958), repealed pro- 
visions in section 3 which authorized the leasing of space outside the District of 
Columbia for periods not in excess of 5 years. Substitute authority was conferred 
by amendment he the Federal Property and Administrative Services Act of 1949, 
as amended, inc wan the period to ten years, Act of July 2, 1958, § 1, 72 Stat. 294, 
40 U.S.C. § 490 (1958), and the next year to twenty years, "Public Buildings Act of 
1959, Se Stat. 482, 40 U.S.C. $§ > h) fic. I 1959) 

ct of Aug. i. —_— 40, §§ 301-08, 4 Stat. 879-80, as amended, 40 
U. s. c $s 304f-m (1958 


7 
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The statute established an incomplete system for the vesting of con- 
trol over such personal property, its utilization, operation, mainte- 
nance, repair, its generation as excess and as surplus, and its disposal. 
It thus supplemented the scheme created by the vague pronouncement 
of Executive Order No. 6166, and purported to complete a system 
for personal property disposition.** The subject matter of this legisla- 
tion is outside the scope of this article. 


3. Reorganization Plan No. I of 1939 


Pursuant to the provisions of the Reorganization Act of 1939,% 
the President submitted to the Congress for its approval Reorganiza- 
tion Plan No. I* designed to improve the administrative management 
of the executive branch by reducing the number of federal govern- 
mental bodies reporting directly to the President, and to assist the 
President in distributing his responsibilities by providing him with the 
necessary organization and machinery for better administrative man- 
agement.** This objective was to be accomplished by grouping, co- 
ordinating, and consolidating federal governmental bodies in the 
executive branch according to major purposes, reducing the number 
of agencies either by abolition or consolidating those having similar 
functions under a single head, and establishing three new bodies— 
a Federal Security Agency, a Federal Works Agency, and a Federal 
Loan Agency. 

Of these three, particularly germane to the subject of real prop- 
erty management is the Federal Works Agency. Under it, there was 
a grouping and consolidation of those federal bodies dealing with 
public works not incidental to the normal work of other departments 
and which administered federal grants or loans to state and local 
governments or other governmental bodies for the purposes of con- 
struction. The federal governmental bodies grouped were: (1) The 


95 See note 68 supra. 

96 53 Stat. 561-65 (1939). 

874 Fed. Reg. 2727, 53 Stat. 1423 (1939), note following 5 U.S.C. § 133t, pp. 
144-47 (1958). 

98 Reorganization Plan No. I was one of five approved in 1939 and 1940 for the 
reorganization of the executive — by improving over-all ——. allocation 


of departmental activities, and intradepartmental managemen oe 
Plan No. II, 4 Fed. Reg. 2731, 53 Stat. 1431 (1999), note follo ag 8 Ts § 133t, 
pp. 150-52 (1958) ; Reor; gir Plan No. III, 5 Fed. Reg 54 Stat. 1231 
(1940), note following U.S.C. § 133t, pp. 158-56 (1958) :  panepeniaoston Plan 
No. IV, 5 Fed. Reg. 2421, 54 a 1234 (1940) note pee 5 U.S.C. § a 
pp. 157- ‘59 (1958) ; Reorganization an No. V, 5 Fed. , 54 Stat. 1 
(1940) note following 5 U.S.C. § 33 a > 161 (1958). 
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Bureau of Public Roads, then in the Department of Agriculture; (2) 
the Public Buildings Branch of the Procurement Division, then in the 
Treasury Department, which was concerned with specified manage- 
ment functions for buildings in and outside the District of Columbia; 
(3) the Branch of Buildings Management of the National Park Serv- 
ice (so far as it performed certain management functions for public 
buildings in the District of Columbia), then in the Department of 
the Interior; (4) the Federal Emergency Administration of Public 
Works (P.W.A.); and (5) the Works Progress Administration 
(W.P.A.) except the functions of the National Youth Administra- 
tion.” The functions of these bodies were performed under the 
direction of the Federal Works Administrator until 1949, when they 
were transferred to GSA.’ 


The effect of Reorganization Plan No. I of 1939 was to bring 
within the control of one body, the Federal Works Agency, the 
functions of public buildings management including the disposition 
thereof, and the functions of generating, utilizing, and disposing of 
as excess and surplus other kinds of real property. This substantial 
step toward the improvement of a system for real property manage- 
ment did not go so far as to provide for any consolidation or co- 
ordination of functions with respect to such kinds of property as 
the public lands, which were and continue to be administered by 
the Department of Interior," nor did it reach the functions of 
management for real property exercised, for example, by the Corps 
of Engineers and other organizational units of the Department of 
Defense. Fragmentization by distribution of management functions 
with respect to many kinds of real property among federal bodies 
other than the Federal Works Agency still prevailed, and continues 
to this day despite the enactment of semi-comprehensive legislation 
in the FPAS Act of 1949. 


It may be noted incidentally that the functions of the Federal 
Works Agency under Reorganization Plan No. I of 1939 did not 
include those of personal property management. They continued 


99 See Part 3 of Reorganization Plan No. I, supra note 97. The 1935 legislation 
relating to the disposition of real property outside the District of Columbia, supra 
note 84, was considered to have been amended by Reorganization Plan No. I of 
1939, with the consequent transfer to the Federal Works Agency of the powers 
vested by it in the Secretary of the Treasury and the Director of Procurement. 39 
Ops. Att’y Gen. 364 (1940). 

100 See note 155 infra. 

101 See e.g., Rev. Stat. § 2234 (1872), as amended, 43 U.S.C. § 72 (1958), and see 
generally other sections of Title 43. 
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to be performed by the Procurement Division of the Treasury De- 
partment under Executive Order No. 6166 of 1933. Thus, while 
from 1933 to 1939 functions of management for both real and personal 
property were performed by the Procurement Division, a split re- 
sulted in 1939. Unity of personal and real property management did 
not result until 1949, when GSA was established and the functions 
of the Federal Works Agency and the Procurement Division (the 
name of which was changed in 1947 to the Bureau of Federal Sup- 
ply)**? were transferred to the Administrator of General Services.’ 


4. Surplus Property Act of 1944 





The need for an improved and efficient property management 
system was recognized again in 1943. The House of Representatives 
took the initial step toward improving the situation by passing a bill*™ 
in 1943 to amend the Budget and Accounting Act of 1921. The bill 
was confined, however, to the generation, utilization and disposal 
of personal property and did not apply to real property.’ Congress 
deferred further action on the bill because of the pressing necessity 
to consider matters relating to the disposal of war surplus goods,’ 
and enacted instead the Surplus Property Act of 1944.1 This act 
had as its major purpose the handling and disposition of war-generated 
surplus, with a limited lifetime of three years following the date of 
cessation of hostilities..°* Termination occurred on December 31, 


1949, and, certain provisions excepted, the act was repealed by the 
FPAS Act of 1949.7 


102 Treasury Dept. Order 73, dated November 19, 1946, effective January 1, 1947. 
103 See note 155 infra. 

104 H. R. 2795, 78th Cong., Ist Sess. (1943). 

105 Thid. 

106 See H.R. Rep. No. 670, 81st Cong., Ist Sess. (1949), and S. Rep. No. 475 
8ist Cong., Ist Sess. (1949), wherein the circumstances are portrayed. See also 
Olverson, supra note 48, at 558-59 (1945); Slaughter, The Surplus Property Act, 
6 Fed. B. J. 73-74 (1944). tant 

10758 Stat. 765 (1944). For the history of the surplus property legislation in 
Wold Wee II, see Olverson, supra note 48, at 558-60; Slaughter, supra note 106, 
at 7/35-/9. 

108 Surplus Property Act § 38, 58 Stat. 784 (1944). 

109 Section 602(a) of the FPAS Act of 1949, note 50 supra, repealed all the 
Surplus Property Act of 1944, as amended, except (4) 13(d), 13(g), and 13(h), 
relating respectively to power transmission lines, transfers for the airport program, 
and for parks, recreation, and historic monuments, and section 32(b)(2), relating 
to the foreign scholarship program, all of which were retained as permanent legisla- 
tion; and (ti) section 28 suspending a statute of limitations (which is now covered 
by 18 U.S.C. § 3287 (1958) ). The priorities and preferences provided for in sections 
13(d), 13(g), 13(h), Surplus Property Act of 1944, as amended, now codified in 
50 U.S.C. App. §§ 1622(d), 1622(g), and 1622(h) (1958), were continued in effect 
with respect to the disposal of surplus real estate until December 31, 1949. The 
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The Surplus Property Act of 1944 applied to real property™® as 
well as to personal property." As to real property located outside of 
the District of Columbia a different procedure for disposal was 
established which provided for an order of priorities among federal 
agencies, state agencies, former owners, veterans, and persons who 
expected to cultivate and operate the land for a livelihood."* To 
administer the provisions of the act, Congress created a board of 
three members'* who were authorized and directed to supervise and 
direct the care, handling, transfer and disposal of surplus property 
and to consult with other interested federal bodies to secure assistance 
in coordinating the functions of the bodies affected by the disposition 
of property." 

Section 34(a) of the act stated that the authority conferred was in 
addition to any authority granted by any other law and was not to be 
subject to the provisions of any inconsistent law. It also declared 
that the act was not intended to impair or affect authority for the 
disposition of property under any other law, except that the Board 
could prescribe regulations to govern disposition of surplus property 
under such other authority to the same extent as if the disposition 
were made under the act. Certain statutes were expressly mentioned 
in section 34(b) as not being impaired or affected by the Surplus 
Property Act." 


5. National Industrial Reserve Act of 1948 


In 1948, Congress enacted legislation governing excess industrial 
property.""* The purpose was to provide a comprehensive and con- 
tinuous program for the future safety and defense of the country 
through measures adequate to assure a nucleus of Government- 
owned industrial plants and a national reserve of machine tools and 
industrial manufacturing equipment for immediate use to supply 
the needs of the armed forces during a national emergency or in 


FPAS Act of 1949 became effective on July 1, 1949. See § 605, formerly § 505, 
63 Stat. 403, but renumbered $ 605 by 86(b), 64 Stat. 583. 

110 See sections 3(d), 58 Stat. 767 (1944) defining ‘ ‘property,” and 23(a) (1), as 
amended by $§ 1, 60 Stat. 886 (1947), defining “real property.” 

111 See section 3(d), 58 Stat. 767 (1944). 

112 Section 23. See Slaughter, supra note 106, at 83-84. 

118 Section 5(a), 58 Stat. 768 (1944). 

114 Sections 6, 7, 58 Stat. 768 (1944). 

116 See in general, Olverson, supra note 48, at 591-93. 

26 Act of July 2, ee o. 811, 62 Stat. 1225, 50 U.S.C. § 451-62 (1958) [herein- 
after cited as Industrial A 
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anticipation thereof.* The Secretary of Defense was given broad 
powers and duties to determine which excess industrial properties 
should become a part of the industrial reserve, to formulate a national 
security clause permitting recapture of the property upon dis- 
posal,’* consent to its relinquishment, waiver, or modification, and 
to direct the Federal Works Administrator (after 1949, the Ad- 
ministrator of General Services) to accept transfer of such property 
and perform various functions of management with respect thereto." 
In addition, the Secretary was authorized to appoint a National In- 
dustrial Review Committee” whose duty was to review at least 
yearly the justification for retention of property in the national in- 
dustrial reserve and make recommendations relating thereto." 
Evaluation of the program by Congress was to be aided by reports 
of the Secretary detailing the action taken under the legislation.” 

The authority and responsibility of the Federal Works Adminis- 
trator for functions relating to excess industrial property are derived 
from the National Industrial Reserve Act of 1948,'%* and are pre- 
sumably not intended to be governed by other legislation applicable 
to excess and surplus property. With the enactment of the FPAS 
Act in 1949 and the establishment of GSA, there was transferred to 
the Administrator the functions of the Federal Works Administra- 
tor, including those under the National Industrial Reserve Act of 
1948.17 The provisions of the FPAS Act supplement the authority 
and responsibility of the Administrator but are not regarded as im- 
pairing the authority of the Secretary of Defense under the 1948 
act. 


6. The Rubber Act of 1948 and the Rubber Producing Facilities 
Disposal Act of 1953 


In the interest of national security and defense, in addition to the 


117 Industrial Act § 2, 62 Stat. 1225, 50 U.S.C. § 451 cone 

118 Industrial Act § 4, 62 Stat. 1226, 50 U.S.C. § 453 (1958). 

119 Industrial Act § 6, 62 Stat. 1226, , 50 U.S.C. § 4 3 “(1338 § 7, 62 Stat. 1227, 
50 U.S.C. § 456 (1958) ; § 8, 62 Stat. 1227, 50 U.S.C. § ~< ). 

120 Industrial Act § 10, 62 Stat. 1227, 50 U.S.C. § 4 (1958). 

121 Industrial Act § 11, 62 Stat. 1228, 50 U.S.C. § 460 $53 

122 Industrial Act § 12, 62 Stat. 1228, 50 U.S.C. § 461 

128 Industrial Act $§ 6, 62 Stat. 1226, 50 U.S.C. § 455 ty ae §$ 7, 62 Stat. 1227, 
50 U.S.C. § 456 (1958) ; § 8, 62 Stat. 1227, 50 U.S.C. § 457 


0 
12%4FPAS Act $ 103 (a), 63 Stat. 380 (1949), 5 U.S.C. § ee. 

125 Section 602(d), of the FPAS Act of 1949, Sta t. 401, 40 U.S.C. $ a % 1958), 
see note 50 supra, provides that nothing in the act shall impair or affect any au- 
thority of the Secscaay of Defense with respect to the administration of the National 
Industrial Reserve Act of 1948. See also 44 C.F.R. §§ 101.15, 101.46 (Supp. 1956). 
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stockpiling of natural rubber acquired, rotated and retained pursuant 
to the Strategic and Critical Materials Stock Piling Act,’** Congress 
enacted measures to maintain a rapidly expansible rubber producing 
industry. These measures, embodied in the Rubber Act of 1948, 
included direction for a study to determine and formulate a program 
for disposal to private industry, by sale or lease, of Government- 
owned rubber producing facilities, a report thereof by the President 
to the Congress, and the recommendation of legislation with respect 
thereto.’ In addition, the act also authorized after consultation 
with the National Security Resources Board the disposal by sale, 
lease, or otherwise, of specified rubber producing facilities, which 
were not to be affected by the study, report and recommendations 
directed to be made.”° 


The result of this direction to study, report and recommend legis- 
lation was the enactment of the Rubber Producing Facilities Dis- 
posal Act of 1953.** Initially, the Rubber Producing Facilities Dis- 
posal Commission, composed of three persons appointed by the Presi- 
dent, was established pursuant to the act to administer its pro- 
visions.*? The Commission was followed by the Federal Facilities 
Corporation which is currently supervised by a director appointed 
by and subject to the direction of the Administrator of General 
Services.1** The principal provisions of the act set forth the time 


126 Act of June 7, 1939, ch. 190, 53 Stat. 811, as amended, 50 U.S.C. § 986 (1958). 
Section 3 of the Act authorized the Secretaries of the Army and the Navy to direct 
the Secretary of the Treasury through the medium of the Procurement Division 
to make purchases and perform other management functions for strategic and critical 
materials. These functions were subsequently transferred to the Administrator of 
(1958), Services. FPAS Act $ 102 (a), 63 Stat. 380, as amended, 5 U.S.C. § 630a 

1 ‘ 

127 Act of Mar. 31, 1948, ch. 166, 62 Stat. 102, 50 U.S.C. §§ 1921-38 (1958) 
[hereinafter cited as Rubber Act]. 

128 Rubber Act § 9(a), 62 Stat. 105, as amended, 50 U.S.C. App. $ 1928 (1948). 

129 Rubber Act § 9(b), supra note 128. 

130 Supra note 128. 

181 Act of August 7, 1953, ch. 338, 67 Stat. 408, 50 U.S.C. App. §§ 194la-y 
(1958) [hereinafter cited as Disposal Act]. 

132 Disposal Act § 3, 67 Stat. 408, 50 U.S.C. App. § 1941a (a) (1948). 

133 Exec. Order No. 10539, 19 Fed. Reg. 3827 (1954) directed the Secretary of 
the Treasury to organize a corporation under the authority and subject to the pro- 
visions of § 10 (c) of the Rubber Act of 1948, supra note 127. Section 2 of the 
order provided for the performance by the Federal Facilities Corporation of the 
functions of the Reconstruction Finance Corporation relating to the synthetic rubber 
program. Pursuant to section 20 of the Rubber Act of 1948, Exec. Order No, 10678, 
21 Fed. Reg. 7199 (1956), transferred the functions of the Rubber Producing 
Facilities Disposal Commission to the Federal Facilities Corporation. 

134 By virtue of an amendment to the charter of the Federal Facilities Corporation, 
22 Fed. Reg. 5807 (1957) and a modification of Exec. Order No. 10678, 21 Fed. Reg. 
7199 (1956) by Exec. Order No. 10720, 22 Fed. Reg. 5521 (1957) it was directed 
that the Corporation be under the supervision of a Director to be appointed by and 
subject to the direction of the Administrator of General Services. 
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within which disposals can be made, the procedure, criteria for dis- 
posal, the requirement of a national security clause for the availability 
of the facilities during a period of ten years from the date of the 
contract for sale, and other related matters.?*® 

The Rubber Producing Facilities Disposal Act specified periods 
of time for the submission of proposals, the negotiation for their ac- 
ceptance, congressional review, and transfer.** Rubber producing 
facilities which were not sold were directed to be taken out of pro- 
duction and placed in an adequate standby condition.” After ter- 
mination of the transfer period, such facilities were authorized to be 
transferred without reimbursement or transfer of funds to GSA to 
be administered in accordance with the provisions of sections 6, 7, and 
8 of the National Industrial Reserve Act of 1948,'** or to such other 
federal governmental body as the President designated for adminis- 
tration in such manner as he directed.'*° 


Sunrmary 


Prior to 1933, the legislative and administrative framework—except 
for wartime legislation and for public buildings authorized by in- 


dependent appropriation acts—assumed no fixed pattern. Since 1933, 
there has been a progressive development toward centralization and 
consolidation of functions although it has been marred by deviations 
produced by the exigencies of national security and defense. In 1933, 
the attempt to centralize, consolidate, and systematize property 
management commenced with Executive Order No. 6166. Rein- 
forced by legislation in 1935, the system began to take a definite 
shape particularly with respect to the disposition of property. Further 
consolidation occurred in 1939 when the Federal Works Agency was 
created but with it came the split between real and personal property 
management. The Surplus Property Act of 1944 marked another step 
toward comprehensive legislation for the disposition of property 
generated by the war effort. Increased emphasis on national security 
and defense prompted the enactment of the National Industrial Re- 
serve Act of 1948 and the rubber-producing facilities legislation of 

135 Disposal Act §§ 1-24, 67 Stat. 408-16 (1953), 50 U.S.C. App. §§ 194la-v 
C750 Disposal Act § 7, 67 Stat. 409, 50 U.S.C. App. § 194le (1958). 

137 Disposal Act § 8, 67 Stat. 411, 50 U.S.C. App. § 1941f (a) (1958). 


138 See note 119 supra. 
139 Disposal Act § 8, 67 Stat. 411, 50 U.S.C. App. § 1941f (a) (1958). 
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1948 and 1953. It was not until 1949, when the FPAS Act was 
enacted, that reconsolidation took place with more definitive pro- 
nouncements for coordination, centralization, and specification of 
procedure for the performance of real and personal property manage- 
ment functions. 


C. The Federal Property and Administrative Services Act of 1949 
1. Development of the Legislation 


The President, by special message dated March 5, 1948, recom- 
mended to the Congress renewed consideration of legislation in the 
field of property management. With this in mind, the Federal Works 
Administrator was directed to draft a bill for evaluation.’ This 
bill, termed “The Federal Property Act of 1948,” **? was unanimously 
reported out by the Senate Committee on Expenditures in the 
Executive Departments,’ but although some debate occurred,"** no 
further action was then taken.'** 


In February of 1949, the Federal Works Administrator, with the 
approval of the Director of the Bureau of the Budget, acting on 
behalf of the President, again presented a bill drafted for the ac- 
complishment of a uniform property management system. The bill, 
H.R. 2781, effectively paralleled for the most part the recommenda- 
tions of the first Hoover Commission.’** A comparable bill was in- 
troduced in the Senate as S. 990 and was substantially the same as the 
1948 Senate bill.“** As reported out of the House and Senate Com- 
mittees on Expenditures in the Executive Departments, the bills be- 


140 See H. R. Rep. No. 670, 81st Cong., Ist Sess. 1-2 (1949). 

141 S. Rep. 2754, 80th Cong., 2d Sess. (1948). 

142 S. Rep. No. 1413, 80th Cong., 2d Sess. (1948). 

143 See 94 Cong. Rec. 6780 (1948). 

144 See H.R. Rep. No. 670, 81st Cong., Ist Sess. 1-2 (1949). 

145 Commission on Organization of the Executive Branch of the Government (lst 
Hoover Commission), Office of General Services, Supply Activities, 8lst Cong., Ist 
Sess. (1949). 

146 Simultaneously, there was introduced S. 991, 8lst Cong., Ist Sess. (1949), de- 
signed to carry out the recommendations of the first Hoover Commission for an 
Office of General Services-supply activities. These two bills contained common pro- 
visions. The important differences were: (a) the designation of the central house- 
keeping agency; (b) the treatment of military ye (c) the inclusion in 
S. 991 of records management, which was omitted from S. 990; and (d) the more 
detailed and specific coverage of substantive matters in S. 990. As reported out, the 
Committee bill, S. 1890, retained the common features of S. 990 and S. 991, and 
incorporated essential provisions of S. 597, a bill for more economical operation of 
the supply fund. In the main, the Committee adopted the substantive provisions of 
S. 990 and the organizational structure provided for in S. 991, with modifications 
and additions. See S. Rep. No. 338, 8lst Cong., Ist Sess. (1949). 
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came H.R. 4754,"** and S. 1809,'** respectively. The Senate Com- 
mittee also reported out S. 2020, substantially the same as S. 1809, but 
incorporating changes presumably requested by the Federal Works 
Administrator after the report on S. 1809 had been made." 

On June 21, 1949, the Senate considered S. 2020 and made certain 
amendments thereto. It then turned to the companion bill, H.R. 
4754, struck out all after the enacting clause, and inserted in lieu 
thereof S. 2020 as amended. The conflict between the House and 
Senate bills was resolved by conference. On July 1, 1949, the 
FPAS Act became effective.?™ 


2. The Scope of the Act 


The FPAS Act established GSA,"* headed by an Administrator 
answerable directly to the President.* The President was au- 
thorized to prescribe policies and issue directives to govern the Ad- 
ministrator and executive agencies in carrying out their respective 
functions under the act.** Also, as recommended by the Hoover 
Commission, there was transferred to GSA the records, property, 
personnel, obligations, commitments, unexpended balances of ap- 


propriations, allocations and other funds of various governmental 
bodies.***> The FPAS Act conferred upon the Administrator authority 


147 See H.R. Rep. No. 670, 81st Cong., Ist Sess. (1949). 

148 S. Rep. No. 338, 81st Cong., Ist Sess. (1949). 

149 S. Rep. No. 475, 81st Cong., Ist Sess. (1949). ; 

150 After insisting on its amendment, a conference with the House was asked and 
agreed to. The House in turn objected to the Senate amendment and agreed to a 
conference on June 23. The committee on conference reported on June 28 and June 29, 
in the House and Senate respectively, and the report was agreed to on such dates. 
After examination and signing by the Senate on June 29, and by the House on June 
30, it was presented to the President on June 30, 1949, and approved the same day. 

151 FPAS Act, § 605. See note 109 supra. 

152 FPAS Act, § 101 (a). 

153 FPAS Act, § 101 (b): “There shall be at the head of the General Services Ad- 
ministration an Administrator of General Services who shall be appointed by the 
President by and with the advice and consent of the Senate, and perform his func- 
tions subject to the direction and control of the President.” 

154 FPAS Act, § 205 (a). See the discussion at pp. 42-43 infra. 

155 (1) The Bureau of Federal Supply of the Treasury Department, which had 
limited over-all responsibility for the procurement of personal property and for the 
cataloging, supply, and utilization of such property, TSee FPAS Act, § 102 (a), 
107]; (2) certain contract settlement functions of the Director of Contract Settle- 
ment and of the Office of Contract Settlement, created by the Contract Settlement 
Act of 1944, 58 Stat. 649, 41 U.S.C. §§ 101-125 (1958) transferred to the Secretary 
of the Treasury by Reorganization Plan Numbered 1 of 1947, 12 Fed. Reg. 4534, 61 
Stat. 951 (1947), note following 5 U.S.C. § 133y (1958), p. 170 [see FPAS Act § 102 
(b)]; (3) War Assets Administration, the affairs of which would be liquidated 
on June 30, 1949, and its functions otherwise scattered among several cies 
[see FPAS Act § 105, 107(a), 63 Stat 381, 382 (1949), 5 U.S.C. $$ 630 c, e 
(1958)]; (4) the National Archives Establishment, which had limited responsi- 
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and responsibility with respect to such functions as procurement, 
warehousing, and related activities,“* property utilization,” the 
disposition of surplus property’ except foreign property,” surveys 
of property and property management practices, inventory levels, and 
a catalog system,’® the employment of personnel,’®* reports to Con- 
gress,’* the prescription of regulations, the delegation and redelega- 
tion of authority, the delegation of responsibility,’ the establishment 
ef advisory committees, and advising and consulting with federal 
agencies. Other sections of the act established a general supply 
fund,’ conferred responsibilities on the Comptroller General with 
respect to principles and standards of accounting for property, ac- 
counting systems,’ and auditing,’® directed agencies to abide by 


bility in the records management field principally concerned with the custody, mainte- 
nance, and preservation of historical records [see FPAS Act § 104, 63 Stat. 381 
(1949), 44 U.S.C. § 391 (1958), and FPAS Act § 107 (a), supra; (5) the Federal 
Works Agency, whose functions consisted generally of the planning, acquisition, de- 
sign, construction, maintenance, operation, repair, renovation, remodeling of public 
buildings ; the utilization of excess and disposal of surplus real property, the conduct 
(in the Public Roads Administration) of the federal-aid road program and the pro- 
vision of roads for other agencies, the custody and maintenance, on behalf of the 
National Military Establishment, of plants and machine tools in the National In- 
dustrial Reserve, disaster relief, the administration of certain functions of the water- 
pollution-control program, et cetera [see FPAS Act §$§ 103, 107 (a), supra]. The 
Bureau of Public Roads, together with its functions, personnel and funds, and the 
functions of the Commissioner of Public Roads, were transferred to the Department 
of Commerce by Reorganization Plan No. 7 of 1949, 14 Fed. Reg. 5228, 63 Stat. 
1070, note following 5 U.S.C. § 133z-15 (1958), p. 184. Various functions received 
by the General Services Administration from the Federal Works Agency pursuant to 
FPAS Act § 103 (a), supra note 76, and carried out by its constituent, the Bureau 
of Community Facilities, were transferred from the General Services Administration 
by Reorganization Plans Nos. 15, 16, and 17, 15 Fed. Reg. 3176-77, 64 Stat. 1267-69 
(1950), note following 5 U.S.C. § 133z-15 (1958), pp. 189-90, to the Department of 
Interior, the Federal Security Agency, and the Housing and Home Finance Agency, 
respectively. 

156 FPAS Act $ 201, 63 Stat. 383 (1949), as amended, 40 U.S.C. § 481 (1958). 
Sections 301 to 310 followed in structure and were identical in language with 
the Armed Services Procurement Act of 1947, 62 Stat. 21, 41 U.S.C. § 151 note 
(1958), with a few appropriate changes and omissions. 

157 FPAS Act § 202, 63 Stat. 384 (1949), as amended, 40 U.S.C. § 483 (1958). 


158FPAS Act $$ 203, 206, 207, 63 Stat. 385, 390, 391 (1949), as amended, 40 
U.S.C. §§ 484, 487, 488 (1958). 


159 Each executive agency having foreign excess property is responsible for_ its 
disposal in accordance with FPAS Act, $§ 401-04, 63 Stat. 397-98 (1949), 40 U.S.C. 
§§ 511-14 (1958). 

160 FPAS Act § 206, 63 Stat. 690 (1949), as amended, 40 U.S.C. § 487 (1958). 

161 FPAS Act § 208, 63 Stat. 391 (1949), as amended, 5 U.S.C. § 630h (1958). 


162 FPAS Act § 212, 63 Stat. 393 (1949), as amended, 40 U.S.C. § 492 (1958) 
(oipealy section 210). 
FPAS Act §§ § 205(c), 205(d), 205(e), 63 Stat. 389 (1949), as amended, 
40 U.S.C. § 486 (1958). 
164 FPAS Act $ 109, 63 Stat. 382 (1949), as amended, 5 U.S.C. § 630g (1958). 
165 FPAS Act $ 205(b), 63 Stat. 389 (1949), as amended, 40 U.S.C. § 486 (1958). 
166 FPAS Act $ 206(c), supra note 160. 
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certain provisions of the act,’*’ provided for civil remedies and penal- 
ties,"** carried over policies, procedures and directives prescribed by 
certain governmental bodies to the extent they were not inconsistent 
with the act,’® repealed specified legislation,’ preserved other en- 
actments,""’ authorized the appropriation of funds,’ and provided 
the usual separability clause.*** 


In subsequent years, a number of amendments were made to 
the FPAS Act.’* The changes of major importance were the ad- 
dition of authority in the Administrator with respect to the ac- 
quisition, construction, maintenance, operation, protection, repair, 
preservation, demolition, furnishing and equipment of buildings, 
and for the leasing, assignment and reassignment of space,’ the 
inclusion of Title V, the Federal Records Act of 1950,)"° the 
establishment of a system of payment in lieu of taxes for certain 
real property transferred from the Reconstruction Finance Corpora- 
tion.’** Additional authority for the performance of real property 
management functions by the Administrator of General Services is 
to be found in the National Industrial Reserve Act of 1948?" and 
in the Rubber Producing Facilities Disposal Act of 1953," which 
vest in the Administrator functions with respect to the disposition 
of industrial property and those unsold rubber producing facilities 
transferred pursuant to the latter act. The responsibility of the 
Administrator for functions of operation, maintenance, protection, 
acquisition of space by lease, and assignment and reassignment of 


167 FPAS Act §§ 205(a), 205(f), 63 Stat. = (1949), as amended, 40 U.S.C. 
§ 486 (1958) ; FPAS Act § 206 (b), supra note 1 

168 FPAS Act § 209, 63 Stat. 392 (is 9), USC. $ 489 (1958). 

169 ht Act § 601, 63 Stat. 399 (1949), as amended, 40 U.S.C. $ 473 (1958). 
ey section 501). 

S Act § 602(a), see note 50 supra. 

171 FPAS Act § 602(c), see note 50 supra. 

172 FPAS Act § 503, 64 Stat. 583 (1949), 44 U.S.C. § 393 (1958). 

( a" Act § 504, as added by § 6(d), 64 Stat. 583 (1955), 44 U.S.C. § 394 

1958). 

174 For a list thereof, consult Federal Property and Administrative Services Act of 
1949, as Amended, with Analysis and Index, pp. 1-2, Revised to December 1, 1958, 
Government Printing Office (1959), which lists twenty-five separate amendments. 
For subsequent amendments to and includin, September 9, 1959, see Table of Acts 
Cited by Popular Name, U.S.C.A. Sapp. 1959, p. 169. See "also 74 Stat. 418 (1960). 

175 FPAS Act ,) 210, as added by $ 5(c), 64 Stat. 580 (1950), as amended, 40 
U.S.C. § 490 (1958 
(igsey by § th). 64 Stat. 583 (1950), as amended, 44 U.S.C, §§ 392-96, 397-401 

177 Federal Records Act of 1950, Title VII, as added by 69 Stat. 721, 40 U.S.C. 
§§ 521-24 (1958). 

178 Supra note 116. 

179 Supra note 131. 
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space was strengthened considerably by Reorganization Plan No. 
18 of 1950.1 

The FPAS Act, as amended, contains important sections govern- 
ing the relationship of the act to other enactments of a comparable 
character or concerning similar subject matter. Section 602(c)**! 
states that the “authority conferred by this Act shall be in addition 
and paramount to any authority conferred by any other law and 
shall not be subject to the provisions of any law inconsistent here- 
with.” **? Section 602(d) declares that nothing in the act should 
impair or affect the authority of designated governmental bodies 
under enumerated legislation or with respect to certain kinds of 
property, functions, or programs.’** 


18015 Fed. Reg. 3177, 64 Stat. 1270 (1950), note following 5 U.S.C. § 1332-15 
(1958), p. 191. 

181 See note 50 supra, concerning renumbering of this section. 

182 An exception was made in that sections 205 (b), supra note 165, and 206 (c), 
supra note 160, relating to accounting and auditing (see the discussion pp. 48- 50.) 
were not to be applicable to the Government Corporation Control Act, 59 Stat. 597 
(1945), 31 U.S.C. § 841 (1958). 

183 Section 602 (d), see note 50 supra, in stating that nothing in the Act shall 
impair or affect any authority of specified governmental bodies has the following 
effect as to real property. First, totally exempt are the Atomic Energy Commission, 
the Central Intelligence Agency, the Senate, the House of Representatives, and the 
Architect of the Capitol [the latter three are exempted by section 602 (e), as added 
by sec. 8 (c), 64 Stat. 591, 40 U.S.C. § 474 (1958), but it is also provided that any 
of the services and facilities which may be rendered or furnished under the Act 
shall, as far as practicable, be made available to the Houses of Congress and the 
Architect of the Capitol upon their request). 

Second, certain governmental bodies are exempted with respect to the administra- 
tion of designated legislation: 1) the President under the Philippine Property Act 
of 1946; 2) any executive agency named in the Armed Services Procurement Act of 
1947, and the head thereof, with respect to the administration of said Act; 3) the 
Secretary of Defense with respect to the administration of the National Industrial 
Reserve Act of 1948, supra note 116; 4) The Joint Committee on Printing (the 
Government Printing Office) under the Printing Act of 1895 

Third, certain governmental bodies are exempted with respect property located 
abroad: 1) the National Military Establishment with respect to property required 
for or located in occupied territories; 2) the Secretary of State under the Foreign 
Service Buildings Act of 1926. 

Fourth, certain governmental bodies are partially exempted with respect to 
specified functions as applied to either all or particular kinds of property: 1) any 
executive agency with respect to any phase (including but not limited to, procurement, 
storage, transportation, processing, and disposal) of any program conducted for 
purposes of resale, price support, grants to farmers, stabilization, transfer to foreign 
governments, or foreign aid, relief, or rehabilitation (presumably applicable to real 
property, yet the wording suggests it is limited to personal property); 2) the 
Secretaries of the Army, Navy, and Air Force with respect to the disposal of 
plants, buildings, facilities, utilities and appurtenances for the development, manu- 
facture, maintenance, and. storage of military equipment, munitions, and supplies, 
and for shelter acquired or constructed on military installations under the Act of 
July 2, 1940, c. 508, 54 Stat. 712, infra note 299; 3) The Secretary of Agriculture 
with respect to (a) the disposal of resettlement projects, rural rehabilitation proj- 
ects for resettlement purposes, and public facilities under the Farmers Home Ad- 
ministration Act of 1946, (b) the disposal of labor supply centers, and labor homes, 
labor camps, or facilities ; 4) the Secretary of Agriculture, Farm Credit Administra- 
tion, or any farm credit board under section 6 (b) of the Farm Credit Act of 1937, 
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Section 602(c) has sweeping implications in its effect on the 1935 
legislation and other enactments concerning the same subject matter 
covered by the FPAS Act, as amended. There are a number of 
instances where the FPAS Act intermeshes with provisions of other 
legislation, for example, the National Industrial Reserve Act of 
19487* and the Rubber Producing Facilities Disposal Act of 1953,'*° 
but particularly the 1935 legislation." This sometimes raises serious 
legal problems as to the authority under which the Administrator of 
General Services should proceed in the disposition of property. 


IV. Osyjectives or Reat Property MANAGEMENT AND PROPOSALS 
FOR REFORM 


The legislative and administrative framework which has developed 
for real property management and particularly for the generation, 
utilization and disposal of excess and surplus real property as traced 
above reveals a trend toward centralization, coordination and con- 


with respect to the acquisition or disposal of property; 5) the Housing and Home 
Finance Agency, or any officer or constituent agency therein, with respect to the 
disposal of residential property, or of other property (real or personal) held as 
part of or acquired for or in connection with residential property or in con- 
nection with the insurance of mortgages, loans, or savings and loan accounts under 
the National Housing Act; 6) the Tennessee Valley Authority with respect to 
nonpersonal services, and with respect to any property acquired or to be acquired 
for or in connection with any program of processing, manufacture, production, or force 
account construction; 7) the Administrator of the Federal Aviation Agency or the 
Chief of the Weather Bureau with respect to the disposal of airport property and 
airway property for use as such property; 8) The United States Maritime Commis- 
sion with respect to the construction, reconstruction, and recondition (including out- 
fitting and equipping incident to the foregoing), the acquisition, procurement, opera- 
tion, maintenance, preservation, sale, lease, or charter of any merchant vessel or of 
any shipyard, ship site, terminal, pier, dock, warehouse, or other installation necessary 
or appropriate for the carrying out of any program of such commission authorized 
by law, nonadministrative activities incidental thereto. 

Fifth, the President was conferred the limited power to exempt within one year 
after the effective date of the act the activity of any executive agency for such period 
as he might specify if he found it to be in the public interest. The exemptions 
provided are qualified, however, by the caveat of Congress that to the extent that 
compliance with the act and submission to the jurisdiction of the Administrator of 
General Services would not so “impair or affect any authority” of the several 
agencies to which the subsection on exemptions applies as to interference with 
the operation of their programs, the act was intended to govern. U.S. Code Con- 
gressional Service, Volume 2, p. 1504 (1949). 

184 Supra note 116. 

185 Supra note 131. See also Act of July 26, 1956, c. 738, 70 Stat. 657, 50 U.S.C. 
App. § 1941i note (1958), providing for disposal, pursuant to the FPAS Act except 
as provided in the 1956 Act, of a rubber producing facility under the control of 
the National Science Foundation. Compare 70 Stat. 329 (1956), 50 U.S.C. App. 
§ 98 note (1958) which states that, nothwithstanding any other provision of law, the 
Federal Facilities Corporation shall dispose of the government tin smelting plant at 
Texas City, Texas. In accordance with the Strategic and Critical Materials Stockpil- 
ing Act. See note 126 supra. 

186 Supra notes 73, 84, 94. 
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solidation of functions. No thorough study of the effect of such legis- 
lation and administration in achieving uniformity and efficiency had 
been made until the Hoover Commission and its Task Forces com- 
menced their work. Their recommendations in 1949 resulted in the 
establishment of GSA and the enactment of the FPAS Act. In 1955 
the Second Hoover Commission and its Task Forces evaluated the 
performance of functions of real property management to determine 
the effectiveness of existing legislation in promoting efficiency in real 
property management; few of their recommendations have been im- 
plemented. Their observations and proposals for reform, in light of 
the existing legislative and administrative framework and objectives 
of real property management, remain to be considered. 


A. Objectives of Real Property Management 


It is customary for Congress in enacting legislation to set forth in 
an appropriate section, usually entitled “Declaration of Policy” or 
“Declaration of Purpose,” the objectives that it hopes will be ac- 
complished by the legislation. An examination of the legislation per- 
taining to real property management reveals, of course, in- 
numerable pronouncements of objectives to be accomplished by the 
particular programs, but there is a dearth of statements enunciating 
the objectives of real property management. 

In the FPAS Act, there are at least four sections wherein some 
reference is made to the objectives of the act. Section 2 stresses 
an “economical and efficient system” for the performance of the 
various functions included. Section 202(a) suggests a more particular 
goal in directing the Administrator of General Services to undertake 
certain activities with reference to the utilization of excess property 
“in order to minimize expenditures for property.” Section 301 merely 
states that the purpose of Title III is “to facilitate the procurement of 
property and services.” Section 505(a), as added in 1950, reaffirms 
the purpose of providing an economical and efficient system by 
directing the Administrator of General Services to make provisions 
for the economical and efficient management of records of the federal 
government. No doubt other sections of the act can be pointed to 
which suggest other, similar, goals. Absent is any comprehensive 
statement of the evils sought to be corrected and the purposes, goals, 
or objectives to be attained.?*” 


187 Saeeere the statement of objectives in Surplus Property Act of 1944, § 2, 58 
Stat. 765. 
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Both the Task Force’** and the Hoover Commission’ reports on 
Real Property Management recommended that in the FPAS Act a 
new title should be developed which would deal specifically with 
real property management.” The Task Force report did not in- 
clude a specific recommendation that the FPAS Act be revised to 
include a section on “Declaration of Policy” for real property man- 
agement or particular functions thereof, but the Hoover Commission 
recognized the deficiency and recommended that the FPAS Act “be 
reconstructed so as to include a specific ‘Declaration of Policy’ by 
the Congress spelling out its intent regarding real property manage- 
ment in the executive branch of the Government.” **" 


Particular goals to be attained in real property management and, 
in particular, in the generation, utilization and disposal of excess and 
surplus, were suggested by the Task Force and the Hoover Commis- 
sion. The Task Force report stated that the objectives of real prop- 
erty management are clear: “namely, to hold acquisitions to a mini- 
mum, to improve utilization of present holdings, to induce prompt 
release of unneeded property, and to dispose of surplus property with- 
out delay.” *** It stressed the fact that through the careful screening 
of excess property by means of a dynamic program for its utilization 
or sale as surplus GSA should be able to reduce federal expenditures 
in the field of acquisition, eliminate from federal ownership property 
with excessive operating and maintenance costs, and return unneeded 
Government-owned property to local tax rolls.°* These objectives 
were also recognized by the Hoover Commission. 


The effect of efficient implementation of these objectives in mone- 
tary savings to the Government is difficult to predict. Yet the Task 
Force ventured its considered opinion that through the adoption of 
businesslike methods and the implementation of the recommendations 


188 T.F.R., R.P.M. 15-16, note 11. 

189 H.C., R.P.M., Recommendation No. 2 at 14. 

190 The following steps are suggested by the Task Force as a means for revising 
the FPAS Act: 1) rename title II as “Personal Property Management.” 2) delete 
from present title II all references and sections applicable to real property; 3) rename 
title IV as “Foreign Excess Personal Property” and confine its provisions to 
personal property; 4) add a new title to be named “Real Property Management” ; 
5) include in the new title those references and sections deleted from title II which 
are pertinent to a comprehensive and uniform system of Federal real property 
management; 6) include in the new title those additional provisions called for in 
Recommendation No. 1 of the Task Force. Supra note 188. 

191 H.C., R.P.M., Recommendation No. 2, at 14. 

192 T.F.R., R.P.M. 13. 

193 T.F.R., R.P.M. 55. 


194 H.C, R.P.M. 12-13. 
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for the control of new acquisitions,’® the total federal investment in 
real property could be reduced by not less than five per cent. Such a 
reduction would be accompanied by an annual savings in expenditures 
for Government real property maintenance and operation of not less 
than $50 million, plus added tax benefits which would accrue from 
the return of the unneeded property to the local tax rolls, and an 
estimated return of at least $1 billion to the federal treasury from the 
proceeds of disposal.*** 


B. Proposals for Reform 


1. In General 


The proposals for reform of the framework for real prope 
management have come in two forms. One is manifested by the 
pattern of consolidating and centralizing functions of real property 
management in one federal governmental body for performance under 
a legislative plan or executive order. This was typically true of the 
developments under Executive order No. 6166, the Reorganization 
Plan No. I of 1939, the FPAS Act, the various Public Buildings Acts, 


and Reorganization Plan No. 18 of 1950. 


Despite this attempted consolidation and centralization, the com- 
plexity of governmental operations has nevertheless forced the dis- 
tribution of control of real property among at least twenty-six dif- 
ferent governmental bodies. Decentralization of operations has had 
a substantial effect on efficient real property management. It has 
been asserted that such decentralization of operations is necessary 
to efficient real property management.’ This assertion is in turn 
based on the premise that each item of property requires com- 
petent management at the source.’** While distribution may permit 
and result in specialized management, organized on the basis of the 
individual government body’s requirements at the source of opera- 
tion, it is also recognized that in the absence of government-wide 
policies, standards, procedures and principles for federal real prop- 
erty management, each governmental body more or less independent- 
ly develops and will continue to develop its own policies, standards, 
procedures, and practices. The Task Force and Hoover Commission 


195 See T.F.R., R.P.M. Chapter VI. 
196 T.F.R., R.P.M. 55 
197 T.F.R., R.P.M. 12 
198 Thid. 
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have concluded that the resulting duplication, overlapping of effort, 
confusion, inefficiency and waste must be overcome by the enact- 
ment of proposals which establish a system of real property manage- 
ment by delineating the role to be played by the President and 
federal governmental bodies, and providing for coordination of 
performance of the functions of real property management. Their 
reports and recommendations reflect this basic conclusion and repre- 
sent the second form of reform for the framework of real property 
management. 

Evaluation of the comments and suggestions of the Hoover Com- 
mission and the Task Forces is made difficult by a number of factors. 
First, the Hoover Commission did not always follow the Task Force 
findings and its position; thus in many instances the reports of each 
must be treated separately. Second, paramount in the emphasis of 
the Task Force has been an approach of recommending that the 
legislative framework be revised to confer upon the President the 
authority and responsibility for establishing within the Executive 
Office the necessary organization to delineate which functions are to 
be performed by divisions of the Executive Office and which are 
to be delegated to the various federal governmental bodies. The 
Hoover Commission has proceeded from the premise that the existing 
legislative framework is for the most part adequate, and has couched 
its report in terms of recommending that the President authorize 
and direct federal governmental bodies, particularly GSA, to perform 
specified functions. These approaches reflect differences in philoso- 
phy concerning the degree of discretion to be vested in the Executive 
Office of the President as opposed to the delineation by particular 
legislation of the role of each participant in the management of real 
property. 

The following portion of this article discusses the distinction be- 
tween policymaking and operating functions, sets forth the authority 
and responsibility with respect to each, describes the position of the 
Task Force and Hoover Commission reports with respect thereto, and 
evaluates their position in the light of the existing legislative and ad- 
ministrative framework. 


2. Policymaking Functions Distinguished from Operating Func- 
tions 


The basic approach of the Task Force requires that a distinction 
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be made between the policymaking and the operating functions of 
real property management. This distinction, which is a difficult one 
to make, must nevertheless be made if the scope of the Task Force’s 
recommendations are to be properly understood. In addition, it is 
necessary to consider which policymaking functions are to be char- 
acterized as government-wide in scope as distinct from being ap- 
plicable only to specific areas of real property management or to 
particular federal governmental bodies. 


a. Kinds of Policymaking Functions 


Which functions can be classified as “policymaking” as opposed to 
“operating” cannot be easily ascertained. The FPAS Act, as amended, 
makes no such distinction in express terms. An attempt to glean from 
its provisions some principle which can serve as a guide is likely to 
prove misleading and perhaps not too fruitful for it would involve 
an assumption that Congress had enacted the legislation with the 
purpose of differentiating between the two. In fact, an examination 
of the provisions of the FPAS Act, as amended, reveals instances 
in which functions regarded as “policymaking” in any sense of the 
term are vested not only in the President but in the executive 
agencies.’*° 

The Task Force report on real property management contains a 
guide for determining what functions may be regarded by it as policy- 
making functions. It states that the Task Force considers the functions 
enumerated in its first recommendation as “strictly policymaking 
functions which properly should be vested in the Executive Office of 
the President; they do not involve the functions of operating manage- 
ment, which appropriately belong in the executive agencies.” *” 
Whether this statement can be interpreted as suggesting a test to 
distinguish the two types of functions by first determining whether 
the function “properly should be vested in the Executive Office of 
the President” or “appropriately belongs in the executive agencies” 
is doubtful. In any case, it would not seem to be very helpful. No 
criteria are suggested by which it can be ascertained which functions 
properly should be vested in the Executive Office and which func- 
tions should belong to the executive agencies. Greater aid may be 


199 See e.g., § 202(a), text infra pp. 50-52. 
200 T.F.R., R.P.M. 18. 
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found by examining the types of functions enumerated in Recom- 
mendation No. 1A of the Task Force Report. 

An examination of Recommendation No. 1A of the Task Force 
Report on Real Property Management reveals at least ten different 
kinds of policymaking functions.” Some of these functions are 


201 The Task Force recommends the establishment within the Executive Office of 
the President of the necessary organization to perform the following policy-making 
functions : 

1. Formulate, promulgate, and execute uniform, efficient and economical govern- 
mentwide policies, procedures, and standards for the regulation and control 
of Federal real property management, including standards of service and policies 
and standards controlling the extent and kind of jurisdiction to be taken by 
agencies of the executive branch over real property acquired for occupancy 
and use by the Government ; 

2. Provide for the establishment in all executive agencies of a uniform system 
of recording, accounting, and reporting which will develop current information 
on all Federal real property on a continuing basis and with full disclosure. 
Provide for maintaining a perpetual inventory of the real property, wherever 
located, of all executive agencies. Prescribe the form and content of financial 
reports, including real property accounts, to be submitted ; 

3. Maintain a constant review and evaluation of existing agency organization 
and methods, procedures for budgeting and programing, and performance in 
management of operations; and conduct surveys of Government real property 
and real property management practices in all executive agencies for the 
purpose of stimulating improved real property management practices by those 
agencies ; 

4. Promote an active agency interchange of information on effective real 
property management techniques within the Government; and facilitate the 
distribution within the Government of information on management techniques 
used in private business ; 

5. Coordinate all interagency organizational relationships, programs, and prob- 
lems pertaining to Federal real property management; promote efficiency and 
economy of operation; and eliminate duplication and overlapping of functions; 
6. Prescribe fiscal procedures to facilitate the refunding of current real property 
losses considered insurable in generally accepted commercial insurance practices ; 
7. Prescribe fiscal procedures to govern the executive agencies in the program 
planning and budgeting of space requirements, and the financing of space and 
related public buildings services furnished by a central operating agency to 
tenant agencies ; 

8. Conduct a continuing study and analysis of Federal rural lands and make 
recommendations in relation to: 

(a) A policy of encouraging maximum sustained utilization by private 
enterprise of the commercial forest, range, mineral, and power resources 
of the rural lands; under policies and regulations which will safeguard 
the public interest in conservation, watershed protection, wildlife refuges, 
and recreational activities ; 

(b) The effect on local tax structures of Federal acquisition and retention 
of such lands ; 

(c) The existing land-leasing policies ; 

9. Subject the present policy of Government ownership of industrial plants 
which produce raw materials, semi-fabricated products, and military end-use 
items to a careful and comprehensive examination for the purpose of develop- 
ing and implementing a general policy of maximum transfer of these Govern- 
ment-owned industrial facilities to private ownership and in appropriate cases 
under disposal arrangements which provide effective guarantees of their availa- 
bility for mobilization requirements ; 

10. Recommend and promote the adoption of new legislation, the repeal of 
obsolete laws, and the consolidation or simplification of existing statutes to 
facilitate the establishment of an efficient and economical system of Federal real 
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presently vested in the President, the Bureau of the Budget, the 
Comptroller General, others in the General Accounting Office, GSA 
and other federal governmental bodies; but the authority and re- 
sponsibility of each with respect to such policymaking functions is 
far from clear. Other policymaking functions are presumably not 
being performed except to the extent that the Bureau of the Budget 
and special assistants to the President exercise these policymaking 
functions incident to preparing the budget and passing on the legis- 
lative proposals of the various governmental bodies. 


b. Government-wide vs. Specific Policymaking Functions 


The FPAS Act does not refer to government-wide and specific 
policymaking functions in express terms, but the Task Force does.” 
In recommending that the President delegate specific or government- 
wide policymaking functions to divisions of the Executive Office 
and other specific policymaking functions to the heads of executive 
agencies, some indication is given of a distinction between the two. 
It is apparently assumed that government-wide policymaking func- 
tions are those which require central supervision and review to avoid 
duplication, overlapping of effort, confusion, inefficiency and 
waste.” However, inasmuch as under Task Force Recommenda- 
tion No. 1B specific policymaking functions may be performed by 
an appropriate division of the Executive Office or by an executive 
agency, whereas government-wide policymaking functions are con- 
templated as being performed only by divisions of the Executive 
Office, central supervision and review cannot be regarded per se 
as the criterion. Central supervision and review can be achieved 
though the policymaking function is vested in one executive agency. 
Thus central supervision and review by a division in the Executive 
Office emerges as a Task Force criterion. 

property management including = management of Federal rural lands and 
foreign holdings. T.F.R., R.P.M. 16-17. 

A function which could be pine ee as a policymaking function but 
which is not expressly mentioned by the Task Force, except to the extent 
that it may be included in item 5, concerns the transferring of functions or 
the activities or services of a function, and the records, property, personnel, 
funds and obligations of one agency to another. Presently, a number of sections 
of the FPAS Act confer authority or responsibility for such a function either 
upon the Bureau of the Budget, $ 210(d), 64 Stat. 580 (1950), as amended, 
40 U.S.C. § 490(d) (1958), or upon GSA, § 205(f), 63 Stat. 389 (1949), as 
amended, 40 U.S.C. § 486 (1958). See also Reorganization Plan No. 18 of 
1950, § 4, 15 Fed. Reg. 3177, 64 Stat. 1270, note following 5 U.S.C. § 133z-15, 
at 191-92 (1958). 


202 T.F.R., R.P.M., Recommendation No. 1B at 17. 
203 T.F.R., R.P.M. 12. 
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The Task Force regarded all the functions enumerated in Recom- 
mendation No. 1 of its report as policymaking functions which 
properly should be vested in the Executive Office.?% Some of these 
functions affect all agencies; some affect only a few executive 
agencies because the function in question relates to a particular kind 
of real property, e.g. rural lands, industrial property or foreign hold- 
ings. Thus to infer a criterion that central supervision and review 
must affect all agencies or all real property would not be accurate. 
Yet it seems clear that if the function does affect all or substantially 
all executive agencies or real property, it can be appropriately char- 
acterized as a government-wide policymaking function. Those 
policymaking functions with more limited impact must evidently be 
tested by the requirement in Recommendation No. 1B of the Task 
Force report that the delegation should result in decentralization of 
responsibility for operations and operating management without 
decentralization of authority to establish, review, and enforce the 
standards and policies by which the responsibilities are carried out. 
If this analysis of the distinction between specific and government- 
wide policymaking functions is sound, it will have far-reaching im- 
plications in the implementation of Recommendation No. 1A of 
the Task Force. For example, it would imply reevaluation of the re- 
sponsibility of the Administrator of General Services now stemming 
from section 205(d) of the FPAS Act to prescribe policies and 
methods to promote maximum utilization of excess property by 
executive agencies, and the authority under section 206(a) to conduct 
surveys of Government property and property management practices 
and obtain reports thereon from executive agencies. All executive 
agencies and substantial kinds of real property are affected by these 
functions. Unless this test for distinguishing between government- 
wide and specific policymaking functions is to give way to a broader 
one based on the existence of authority to establish, review, and en- 
force the standards and policies by which the responsibility is carried 
out, the Task Force proposal for reform would require changes in the 
FPAS Act. The broader test would seemingly be met by the existence 
in that act of a provision, section 205(a), enabling the President to 
prescribe policies and directives. 


204 Td. at 19. 
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c. Operating Functions 


Examination of Recommendation No. 1 of the Task Force and 
the analysis presented suggest that functions not regarded as policy- 
making functions are to be considered operating functions. But in 
one sense even a policymaking function can be regarded as an operat- 
ing function for it must be performed by some federal governmental 
body. For example, the establishment of uniform systems of account- 
ing is a policymaking function under the Task Force approach; yet 
such a function, in the Task Force view, must be performed by an 
appropriate division of the Executive Office and to this extent it is 
an operating function of that division. In the Task Force sense, 
however, operating functions are those of planning, acquisition, de- 
sign, construction, preservation, restoration, et cetera, whether per- 
formed with respect to all kinds of real property or to particular kinds 
such as public buildings or industrial property. 


3. Authority and Responsibility for Policymaking Functions 
a. The Participants 
1) The President 


The pertinent provision of the FPAS Acct is section 205 (a) which 
provides: 


The President may prescribe such policies and directives, not 
inconsistent with the provisions of this Act, as he shall deem neces- 
sary to effectuate the provisions of this Act, which policies and 
directives shall govern the Administrator and executive agencies in 
carrying out their respective functions hereunder. 


This provision does not direct the President to prescribe policies 
and directives but only states that he “may,” thus conferring au- 
thority but not responsibility to prescribe policies and directives. 
Moreover, it is limited to the President. He is not expressly per- 
mitted to delegate this power.” In addition, it should be stressed 
that the President’s role under this provision of the FPAS Act is 
limited to but one of the numerous kinds of policymaking functions 
embodied in the Task Force Recommendation No. 1A.2% 

The Task Force believed that the Executive Office of the President 


205 See pp. 62-63. 
206 Supra note 201. 
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—composed of the White House Office, the Bureau of the Budget, 
the Office of Defense Mobilization, the Council of Economic Ad- 
visers and the National Security Council, plus the proposed Office of 
the Coordinator of Public Works**’—could absorb the broad policy- 
making functions outlined in Recommendation No. 1 of its report 
and could discharge these proposed government-wide responsibilities 
without a substantial increase in its existing organization.” 


To accomplish this purpose, it was recognized that the FPAS Act 
would have to be amended. Accordingly, the Task Force recom- 
mended that the act be revised to authorize and direct the President, 
through the appropriate divisions of the Executive Office of the 
President, to establish within that office the necessary organization to 
perform the policymaking functions delegated by the President.” In 
addition, it recommended that the act be amended to authorize and 
direct the President to prescribe such policies and issue such direc- 
tives as he shall deem necessary to effectuate the provisions of the 
act.?7° Pending establishment in the executive branch of the compre- 
hensive system of federal real property management contained in 
its first recommendation,*™ the Task Force proposed that the Presi- 
dent under his policymaking authority authorize and direct the Ad- 
ministrator of General Services to do certain things relating to in- 
ventory, space assignment, generation of excess real property, reports 
of space vacancies, and to developing policies and procedures for re- 
ducing vacant space, including specific action with respect thereto.” 

The Hoover Commission departed from the approach of the Task 
Force in delineating the role of the President. It assumed that the 
President’s powers, responsibilities and functions were adequately 
covered by existing legislation. Its recommendations reflect the de- 
termination that the President should authorize and direct GSA to 
undertake the various policymaking functions,*"* excepting only 
coordination of agencies (which was regarded as within the province 
of the Bureau of the Budget, but as needing strengthening) .?™* 


207 See pp. 54-55. 

208 T.F.R., R.P.M. 19. 

209 T.F.R., R.P.M., Recommendation No. 1A at 15-17. 
210 Td. Recommendation No. 1D at 18. 

211 See note 201 supra. 

212 T.F.R., R.P.M., Recommendation No. 2, at 55-56. 
713 H.C., R.P.M. 14-15, 23-25, 39. 

214 Td. at 13. 
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2) Office of Public Works Coordinator 


In 1955, the Task Force recommended that the President, through 
the appropriate divisions of the Executive Office, create in the Execu- 
tive Office an Office of Public Works Coordinator and appoint a 
Coordinator of Public Works.” Under a delegation of authority 
from the President, the recommendation continued, the Coordinator 
should be responsible for various policymaking functions for public 
and civil works programs and projects.*** No comparable recom- 
mendation for the establishment of an Office of Public Works Co- 
ordinator was made by the Hoover Commission. It seemingly in- 
tended that the function of coordinating agencies be continued in 
the Bureau of the Budget, but strengthened.?”’ 


On January 7, 1955, the President indicated in his State of the 
Union Message that he would request the Congress to appropriate 
funds for an Office of Coordinator of Public Works.?** On June 
11, 1959, Representative Blatnik introduced a bill, H.R. 7682, to 
create a Public Works Coordinator.”** No action has been taken on 
this bill during the eighty-sixth Congress. 


215 T.F.R., R.P.M. 18. 

216 In particular, 1) establishing policies, procedures, and standards for the engineer- 
ing design and construction phases of federal real property management; 2) develop- 
ing a general policy for maximum utilization of private engineering and construction 
organizations in the execution of civil and public works; 3) reviewing, coordinating 
and evaluating planned public and civil works programs and projects prior to their 
submission to the Congress for authorization; 4) establishing and recommending 
to the Congress a priority of civil works projects to facilitate orderly and economical 
construction programs; 5) assigning responsibility to appropriate executive agencies 
for supervision of authorized programs and projects; 6) conducting architectural 
and engineering research programs on improved building methods and materials 
through collaboration with representatives of executive and quasi-official agencies of 
the federal government and with representatives of private enterprise; 7) maintaining 
contact with and promoting the use by Government agencies of the statistical and 
technical services or organizations representing the building industry; 8) planning 
and coordinating, in cooperation with state and local governments, of federal public 
and civil works programs. Ibid. 

217 H.C., R.P.M., Recommendation No. 1, at 13. 

218 101 Cong. Rec. 124 (1955), also printed as H.R. Doc. No. 1, 84th Cong., Ist 
Sess. 9 (1955). 

219 H.R. 7682, 86th Cong., Ist Sess. (1959). The bill provided that the Coordinator 
shall promote and coordinate the long-range planning for the construction of public 
works in the United States. For the purpose of carrying out these duties, the Co- 
ordinator is directed to: 1) collect all necessary information from the heads of each 
department, agency, and instrumentality of the United States having authority to 
construct public works; 2) review such information and determine (a) what public 
works projects are being constructed, (b) what public works projects have been 
or are in the process of being planned for future construction, (c) the policy of the 
particular department or agency with respect to long-range planning of public works, 
and (d) the method and extent to which the policy of each department and agency 
is and should be coordinated with the overall policy of the federal government with 
respect to public works construction. In addition, not less than once a year the 
Coordinator is to report to the President and Congress the results of his findings 









FEDERAL REAL PROPERTY MANAGEMENT 45 

































A comparison of H.R. 7682 with the recommendations of the Task 
Force reveals that the Task Force envisioned broader duties to be 
performed by the Coordinator. Under the bill, his functions would 
be limited to collecting information, making certain determinations, 
and reporting the results along with recommendations for coordinat- 
ing public works planning and promoting cooperation with state and 
Jocal governments with respect thereto,””° and would not extend to 
establishing or developing policies, procedures, standards, assigning 
responsibility, conducting programs, and other policymaking func- 
tions recommended by the Task Force to be assumed by the Co- 
ordinator.*** Like the Task Force proposal, the bill was principally 
concerned with the operating functions of construction. No com- 
parable proposals have been advanced for other phases of real prop- 
erty management. 


3) Bureau of the Budget 
a) Existing Pattern 


Many of the policymaking functions which the Task Force recom- 
mended be performed in appropriate divisions of the Executive Office 
of the President in accordance with its first recommendation?” are 
presently vested in the Bureau of the Budget. Since 1939, the Bureau 
has been a division of the Executive Office of the President.” It 
derives its authority and responsibility from the Budget and Ac- 
counting Act of 1921, the Budget and Accounting Procedures Act 
of 1950, executive orders, circulars, memorandums, and directives. 

The Budget and Accounting Act of 1921 provided that when 
directed by the President, the Bureau shall make a study of the de- 
partments and establishments for the purpose of enabling the Presi- 
dent to determine what changes (with a view to securing greater 
economy and efficiency in the conduct of public services) should be 
made in the existing organization, activities and methods of business 
of such departments or establishments, the appropriations thereof, the 














and his recommendations for long-range planning of public works and the coordination 
within the federal government of public works construction. The bill also directed the 
Coordinator to cooperate with the appropriate agencies of state and local governments 
to the end that the greatest possible long-range planning of public works at all 
levels of government shall be accomplished. 

220 See note 219 supra. 

221 See note 212 supra. 

222 See note 201 supra. 

223 Reorganization Plan No. I § 1, 4:Fed. Reg. 2727, 53 Stat. 1423 (1939), note 
following 5 U.S.C. § 133t, p. 144 (1958). 
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assignment of particular activities to particular services, or the re- 
grouping of services.?** Executive Order No. 8248 of September 8, 
1939, which incorporated the Bureau of the Budget in the newly 
established Executive Office of the President, specifically restated and 
clarified the Bureau’s responsibilities concerning improved administra- 
tive organization and practice.”*® 

The position of the Bureau of the Budget with respect to improving 
administrative organization, management and practice was appreciably 
strengthened in 1943 and again in 1949. Under Executive Order 
No. 9384 of October 4, 1943,??* each federal governmental body 
in the executive branch and the government of the District of 
Columbia is required to prepare and revise annually plans for long- 
range programs of public works and improvement projects and to 
submit such plans to the Bureau of the Budget as an integral part of 
the justification of estimates presented for appropriations. 

The President, exercising authority granted to him by the Re- 
organization Act of 1949,?*7 in that year directed department and 
agency heads to review their programs, appraise their operations, plan 
improvements, and report to the Bureau of the Budget the progress 
made in establishing management improvement programs and the 
results achieved.?”* In addition, the President directed the Bureau 
to review such plans, advise and assist agencies in working out pro- 
grams to improve their operations, make appropriate arrangements for 
handling program and operating problems of an inter-agency nature, 
provide for an interchange of information on effective management 
techniques, and report periodically to the President on the progress 
and results of agency management improvement efforts.” An Ad- 
visory Committee on Management Improvement was established to 
assist the President in creating a government-wide program, develop- 
ing a framework for the conduct of management activities, reviewing 
the progress of agency management improvement efforts, and im- 
proving the management of the entire executive branch of the 
Government.” 


Under other legislative and administrative pronouncements the 


224 Act of June 10, 1921 § 209, 42 Stat. 22, 31 U.S.C. § 18 (1958). 
225 4 Fed. Reg. . 3864 (1939). 

226 8 Fed. io . 13782 (1943). 

227 63 Stat. 203 (1949), 5 U.S.C. § 133z (1958). 

228 Exec. Order No. 10072 § 1, 14 Fed. Reg. 4797 (1949). 

229 Exec. Order No. 10072 § 2, 14 Fed. Reg. 4797 (1949). 

230 Exec. Order No. 10072 § 3, 14 Fed. Reg. 4797 (1949). 
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Bureau of the Budget performs policymaking and operating functions 
with respect to fiscal and statistical matters. In addition to being the 
federal government’s budget agency, the Bureau serves as the Presi- 
dent’s staff for the improvement of financial management and ac- 
counting systems.*** Under the Federal Reports Act of 1942,?** the 
Bureau coordinates federal reporting and statistical services to elimi- 
nate duplication, reduce the cost and minimize the burdens of furnish- 
ing information to Federal governmental bodies. By an Executive 
order in 1949°% the Director of the Bureau was given authority to 
coordinate the provision of statistical information to intergovern- 
mental organizations. 


b) Task Force Reconmendations 


The Task Force realized that the framework for the Bureau of the 
Budget’s activities is present in the various pronouncements set forth 
above but that there is need for specific legislation to establish a system 
of real property management and place responsibility where it be- 
longs. Implicit in the tone of the report is criticism of the absence 
of a comprehensive, government-wide system of real property 


management. Some effort in this regard has been made, but it has 
been directed to particular functions, areas, or phases of real property 
management.?** 


Recommendation No. 1 of the Task Force Report does not fore- 
close the performance by the Bureau of the Budget of many or all 
of the policymaking functions to effectuate a comprehensive govern- 
ment-wide system. But the stress in terms of utilizing “appropriate 
divisions” of the Executive Office suggests that it did not contemplate 
that the Bureau would perform all or most of the policymaking func- 
tions. The Bureau’s role appears more properly cast by the Task 
Force in terms of undertaking the policymaking functions concerned 
with fiscal and informational matters. This is borne out by the Task 


231 See Budget and Accounting Act of 1921, 42 Stat. 20, as amended, 31 U.S.C. 
§ 11, 18a-c (1958), and as supplemented by the Government Corporation Control 
Ae ‘of 1945, 59 Stat. 598, as amended, 31 U.S.C. § 847 (1958), and by Rev. Stat. 

§ 3679 (1875), as amended, 31 U.S.C. § 665 (1958). 

232 56 Stat. 1078, 5 U.S.C. $$ 139-139f (1958). 

238 Exec. Order No. 10033, 14 Fed. Reg. 561 (1949). 

234 See e.g., Circular No. ’A-2, October 18, 1955, Bureau of the Duiet, GSA Reg. 
2-1V-202.01" "Exhibit 14, Appendix C, esta lishing policies and elines for the 
declaration of real property as excess; Memorandum of the President to the Heads 
of all Executive Departments and Agencies, May 21, 1956, GSA Reg. 2-V-409.00, 
Exhibit 15, Appendix C, establishing policies governing the leasing of farm lands 
by the federal government. 
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Force recommendation that pending the establishment of a com- 
prehensive and uniform system of Federal real property management 
in the executive branch*** the President, under his policymaking au- 
thority, authorize and direct the Director of the Bureau of the Budget 
to perform policymaking functions for recording, accounting, and 
reporting systems, property accounts, and fiscal procedures related 
to space.”%* 


c) Hoover Conunnission Recommendations 


The Hoover Commission did not adopt per se the recommendations 
of the Task Force pertaining to the Bureau of the Budget. Its atten- 
tion was directed to the need for coordination. It envisioned a 
broader role for the Bureau of the Budget than that contemplated by 
the Task Force, for it recommended that the Bureau of the Budget be 
staffed and strengthened to permit it to carry out its full function of 
coordinating agencies and advising the President upon management of 
the executive branch.**? Those policymaking functions pertaining to 
systems of recording, reporting, accounting, inventory, and property 
accounts which the Task Force recommended be undertaken by the 


Director of the Bureau of the Budget are recommended by the 
Hoover Commission to be performed by the Administrator of General 
Services after consultation with the Bureau of the Budget and in con- 
formity with standards of the Comptroller General.?** 


4) Comptoller General—General Accounting Office 


The Comptroller General of the United States and the General 
Accounting Office exercise functions with respect to systems, princi- 
ples, standards, and procedures for accounting and auditing. The 


235 See note 201 supra. 


236 In particular, the Task Force recommended that the Bureau of the Budget 
“develop and prescribe procedures for the establishment of a uniform system of 
recording, accounting and reporting which will develop for review and evaluation by 
the Executive Office of the President current information on a continuing basis and 
with full disclosure pertaining to the operation and the management of all Federal 
real property; Prescribe the form and content of property accounts to be maintained 
by the executive agencies under such uniform system of recording, accounting and 
reporting as the basis for a consolidated summary inventory of all Federal real 
property holdings in the continental United States, its territories and possessions, 
and in foreign countries; Prescribe and establish fiscal procedures to govern GSA 
and other executive agencies in the program planning and budgeting of space re- 
quirements and the financing of space and related services furnished by GSA to 
tenant agencies.” T.F.R., R.P.M. 56. 

237 H.C., R.P.M., Recommendation No. 1, at 13. 


238 H.C., R.P.M., Recommendation No. 5, at 23-24. See also p. 49 infra. 
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Budget and Accounting Procedures Act of 1950 places the responsi- 
bility for establishing and maintaining adequate systems of account- 
ing and internal control upon the head of each federal governmental 
body.*** These systems must conform to the accounting principles, 
standards, and related requirements prescribed by the Comptroller in 
accordance with that law.“ 

The Budget and Accounting Procedures Act of 1950 also directs 
the Comptroller to continue to exercise the authority vested in him 
by section 205(b) of the FPAS Act enacted in 1949, but such au- 
thority must be exercised consistent with the provisions of the 1950 
act. Section 205(b) of the FPAS Act confers upon the Comptroller 
the responsibility to: 1) prescribe principles and standards of account- 
ing for property; 2) cooperate with the Administrator of General 
Services and executive agencies in the development of accounting 
systems; 3) approve such systems when deemed to be adequate and 
in conformity with prescribed principles and standards; 4) examine 
the accounting systems established to determine the extent of com- 
pliance with prescribed principles and standards and approved sys- 
tems; 5) report to the Congress any failure to comply with such 
principles and standards or to account adequately for property.” 

In addition to exercising functions with respect to systems, prin- 
ciples, standards, and procedures for accounting, the General Ac- 
counting Office is directed under the Budget and Accounting Pro- 
cedures Act of 1950 to audit the financial transactions of federal 
bodies.*** Under the FPAS Act the General Accounting Office is 
directed to audit all types of property accounts and transactions at 
such times and in such manner as determined by the Comptroller 
General.** This audit is to be conducted as far as practicable at 
the place or places where the property or records of the executive 
agencies are kept.*“* It is to include but is not necessarily limited 
to an evaluation of the effectiveness of internal controls and audits, 
and a general audit of the discharge of accountability for Govern- 
ment-owned or controlled property based upon generally accepted 
principles of auditing.**° 

239 64 Stat. 836 (1950), as amended, 31 U.S.C. § 66a (1958). 

24064 Stat. 835 (1950), 31 U.S.C. § 66(a) (1958). This aspect of the Budget 
and Accounting Procedures Act of 1950 has —_. held to apply to the government 
of the District of Columbia. 39 Comp. Gen. 400 (1959). 

241§ 205(b), 63 Stat. 389 (1949), as amended, 40 U.S.C. § 486(b) (1958). 


242 64 Stat. 837 (1950), 31 U.S.C. § 67 (1958). 
mean” 63 Stat. 390 (1949), 40 U.S.C. $ 487(c) (1958). 


245 Thid. 
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As the federal body charged with the authority and responsibility 
to prescribe principles, standards, and related requirements for ac- 
counting systems, the General Accounting Office through its co- 
operative work with operating agencies has done much to stimulate 
improved property accounting. These accounting principles and 
standards and related requirements provide criteria for developing 
adequate property accounting and serve as the basis for improved 
management. These facts the Task Force recognized and com- 
mended, but it also pointed out that the problems in this area require 
more effective central direction.2** The Task Force and Hoover 
Commission reports are singularly devoid of any suggestions for im- 
proving the role of the General Accounting Office. 


5) General Services Administration 


Ascertainment of the extent to which GSA has a role in policy- 
making functions and of the manner in which these functions have 
been exercised requires consideration of legislation antedating the 
FPAS Act which conferred authority and responsibility for functions 
subsequently transferred to GSA, the FPAS Act itself, and legislation 


enacted thereafter such as Reorganization Plan No. 18 of 1950. In 
addition, an examination must be made of presidential directives and 
the regulations and manuals issued by GSA. 


a) Existing Pattern 
(1) Legislative Authority and Responsibility 


The basic provisions of the FPAS Act which vest in the Adminis- 
trator of General Services policymaking functions for real property 
management or some area thereof are sections 202(a), 205(c), 205(f), 
and 206(a).*** Section 202(a) directs the Administrator to prescribe 
policies and methods to promote the maximum utilization of excess 
property by executive agencies and provide for its transfer. Section 
205(f) permits the Administrator under certain conditions to provide 
for the transfer of personnel, records, property and allocated funds, 
with respect to functions transferred to or vested in him by the Act, 


246 T.F.R., R.P.M. 13. 

247 Other provisions, as for example section 203(a) commanding the Administrator 
to supervise and direct the disposition of surplus property as prescribed in or pursuant 
to the act, and section 205(b) which inferentially suggests that the Administrator 
is vested with the function of developing accounting systems, may more properly 
be thought of as operating functions. 
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from GSA or another executive agency to the executive agency au- 
thorized and directed by the Administrator to perform the function. 
Section 206(a) authorizes but does not direct the Administrator to 
make surveys of Government property and property management 
practices and obtain reports thereon from executive agencies. Section 
205(c) directs the Administrator to prescribe such regulations as he 
deems necessary to effectuate his functions under the act.?** 


These provisions are a far cry from a utopian comprehensive pro- 
nouncement defining what is meant by “policymaking functions” 
and then vesting such functions in the Administrator with authority 
to perform them. Instead, they have been the subject of consterna- 
tion and controversy as to their meaning and application, often 
resulting in inability on the part of those administering the act to 
proceed with certainty and thus delaying the fulfillment of the 
programs and objectives of the federal bodies concerned. 


To comprehend the intricacies, incompleteness and indefiniteness 
of these provisions, one need only examine section 202(a) and its 
relationship to the others. It is limited to the prescription of policies 
and methods and says nothing of principles, standards and directives. 
Nor does it apply to all functions of real property management, but 
only to the function of promoting the maximum utilization of excess 
property. Yet to promote the maximum utilization of excess prop- 
erty, the Administrator would presumably desire to undertake studies 
and surveys which although authorized by section 206(a) requires 
the cooperation of other executive agencies; but they are not re- 
quired to adhere to regulations of the Administrator unless so directed 
by the President under section 205(a). In addition to studies and 
surveys, the Administrator could provide for effective utilization of 
excess property if control could be exercised over acquisitions by 
executive agencies. Yet it is difficult to find in section 202(a) the 


248 Although section 205(c) does not expressly state that the regulations issued 
by the Administrator may pertain to policymaking functions, this can be explained on 
the ground that it is a general prescription section vd the issuance of regulations. 
That it was intended to include regulations ay whi policymaking functions 
can be inferred from the language in section 205(d) which pee snr sn the Administra- 
tor to delegate and to authorize successive redelegation of any authority transferred 
to or vested in him by the act “except for the authority to issue regulations on 
matters of policy having application to executive agencies. . . .” This exception 
presupposes the grant of authority to the Administrator to ‘issue regulations con- 
cerning policy. However, there is no assurance that the term “policy” as used in the 
act can be equated to the words “policymaking functions” as employed in the 
Task Force Report. It is possible to construe these sections in such a way as to 
limit the issuance of regulations to the policymaking function spelled out in § 202(a), 
relating to the promotion of the maximum utilization of excess. 
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authority or the responsibility for this and even if it could be found, 
the extent of agency compliance would be another matter. The 
development of accounting systems would also promote the maximum 
utilization of excess property, but while there is responsibility for 
this function conferred upon the Administrator by the Budget and 
Accounting Procedures Act of 1950, his authority to prescribe policies 
and methods leading to uniform accounting systems is not expressed 
unless it is to be derived from section 202 (a). 

It is conceivable, of course, that if broadly construed section 202 (a) 
along with the other sections, particularly 205(c) which directs the 
Administrator to prescribe regulations, could serve to expand the 
power of the Administrator. Policies and methods could be pre- 
scribed for the performance of other functions of real property 
management, such as acquisition, assignment and reassignment of 
space, the generation of excess, the generation of surplus, disposal, 
and general administration. The theory would be that promotion of 
maximum utilization of excess property requires effective performance 
and control over these other functions. For example, by permitting 
the Administrator under section 202(a) and 205(c) to issue regula- 
tions specifying policies and methods of acquisition, the amount of 
real property to be acquired and its necessity can be controlled and 
executive agencies forced to utilize excess property for their programs. 
Similarly, the prescription of policies and methods for space assign- 
ment and reassignment, the generation of excess and general adminis- 
tration can lead to a more effective utilization of property within the 
federal government. This in turn leads to disgorging property not 
needed by any federal governmental body and making this surplus 
property available to private enterprise or state and local governments 
through the disposal process. 

In the absence of this broad construction of section 202(a) and 
its relationship to the other provisions, the Administrator may be able 
to resort to specific legislation enacted before the FPAS Act, but 
this raises the question of the effectiveness of such legislation in light 
of the “in addition to and paramount” clause of the FPAS Act. 
It will be recalled that Executive Order No. 6166 of 1933 vested in 
the Procurement Division of the Department of the Treasury the 
power to determine policies and methods of procurement, warehous- 
ing, and distribution of enumerated things, including real property, 


249 See pp. 32-33 supra. 
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formerly exercised by any agency but transferred by the order to 
the Procurement Division.” This function was eventually trans- 
ferred to the Federal Works Administrator*™ and finally to GSA 
by the FPAS Act.?*? Under this order and by virtue of these transfers, 
the Administrator could derive the authority and responsibility for 
prescribing policies and methods for the acquisition of real property 
from the import of the word “procurement,” and for other functions 
depending on the meaning of the word “distribution.” 

There is, however, as to these particular enactments prior to the 
FPAS Act a question of relationship to particular provisions of the 
FPAS Act which detail for the President, the Bureau of the Budget, 
the Comptroller General and the Administrator of General Services 
their respective authority and responsibility for functions of real 
property management. While the philosophy of the act is to establish 
in GSA authority and responsibility as a servicing agency for other 
federal governmental bodies, the act is by no means definitive with 
respect to all functions of real property management. The enactment 
of particular provisions specifying, although somewhat ambiguously, 
the role to be played by the various participants suggests that these 
provisions are to prevail over the more general and typical provisions 
for the consolidation of agencies and the transfer of their functions. 

Further support for authority and responsibility in the Adminis- 
trator to prescribe policies, methods, principles and standards can 
be derived from Reorganization Plan No. 18 of 1950.7 The Plan 
transferred to the Administrator, with certain specified exceptions, 
the functions of acquiring space in buildings by lease, assigning 
and reassigning space in buildings, and operation, maintenance, and 
custody of office buildings, and authorized the Administrator to 
prescribe regulations as he deemed desirable for the economical 
and effective performance of the functions transferred.” Un- 
fortunately the Plan suffered from the defect of being applicable 
only to functions vested in agencies existent at the time it was 
enacted, and thus does not apply to functions in agencies created 
after its effective date.* While an amendment was made to the 
FPAS Act in 1950 to correct this defect as to the functions of opera- 


250 See note 50 supra. 

251 See note 99 supra. 

252 §§ 102, 103. 

253 See note 180 supra. 

254 See note 180 supra. 

255 For a discussion of the limitation of the Plan, see S. Rep. No. 2140, 81st Cong., 
2d Sess. 12 (1950). 
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tion, maintenance, and custody, by conferring authority upon the 
Director of the Bureau of the Budget to transfer such functions to 
the Administrator,** no comparable provision was made for the 
functions of acquisition of space by lease and the assignment and re- 
assignment of space in buildings. However, this was ameliorated by 
another provision of the 1950 amendment to the FPAS Act au- 
thorizing the Administrator, in accordance with policies and direc- 
tives prescribed by the President under section 205(a) and after 
consultation with the heads of the executive agencies affected, to 
assign and reassign space of such agencies in Government-owned and 
leased buildings upon a determination by the Administrator that such 
assignment or reassignment is advantageous to the Government in 
terms of economy, efficiency, or national security.” But this last 
amendment has had no effect because the President has not issued 
any policies or directives to implement the power granted and thus 
enable the Administrator to act. 


(2) Directives, regulations, and manuals in force 


On the very day the FPAS Act became effective, the President 
pursuant to section 205(a) directed the Administrator and executive 
agencies to undertake certain activities with respect to personal and 
real property management.” First, the Administrator was directed 
to institute studies and surveys in cooperation with other interested 
agencies to determine the extent to which policies, procedures and 
directives previously promulgated and remaining in force under sec- 
tion 6017 of the act should be modified or revoked in the interest 
of promoting greater economy and efficiency in accomplishing the 
purposes of the act, with particular attention to determining the 
degree of centralization in GSA which would result from perform- 
ance of the functions involved. When these studies and surveys had 
been completed, the Administrator was directed to prescribe regu- 
lations to implement the determinations resulting from the studies 
and surveys. Second, the Presidential letter directed the Administra- 
tor after consulting with the Bureau of the Budget and other executive 


256 64 Stat. 582 (1950), 40 % S. ot Shey (1958). 

257 64 Stat. 582 (1950 ), § 490(e) (1958). The House bill did not 
contain such a provision, By A.. Fenes bill was modified in conference to add the 
requirement that the Administrator act in accordance with policies and directives 


prescribed by the President. See Conf. Rep. No. 3001, 81st Cong., 2d Sess. 17 (1950). 
258 14 Fed. Reg. 3699 (1949). 
259 See note 169 supra. 
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agencies, and also with the General Accounting Office, to establish 
standards, prescribe regulations, and prepare and issue manuals and 
procedures to “guide” all executive agencies in ascertaining whether 
their operations in the field of property and records management are 
“efficient and economical as well as consistent with established 
Government policies.” Third, in accordance with directives to be 
issued by the Administrator of General Services, each executive 
agency was directed to institute promptly surveys to determine that 
portion of excess real property under its control, including unim- 
proved property, which might be suitable for office, storage, and re- 
lated facilities, and promptly report to the Administrator as soon as 
each survey was completed. 

The effectiveness of this Presidential directive must be considered 
in the light of the policies, procedures and directives existing at the 
time the FPAS Act was enacted, the standards established, the 
regulations prescribed and the manuals issued by GSA since its enact- 
ment, and the extent to which executive agencies were and could be 
required to act by the Presidential directive and the regulations and 
manuals issued. 

The Task Force appropriately observed that no Government 
policies in real property management had been established in 1949 
when the FPAS Act was enacted, and that the only government 
wide policies existing in 1955 were those established by the Ad- 
ministrator of General Services.* Thus, the directive to study and 
survey existing policies, procedures, and directives remaining in force 
under section 601 could not have produced much, and in fact with 
respect to real property would reveal nothing if the Task Force 
observation was correct.”** 

In 1955, GSA had published or had in the process of editing and 
clearance nine chapters in its work entitled “Regulations of the 
General Services Administration, Title 2, Real Property Manage- 
ment.” These were devoted to: 1) general provisions; 2) assignment 
and utilization of space; 3) acquisition by lease; 4) utilization of 
excess real property; 5) surplus property disposal; 6) management of 

260 T.F.R., R.P.M. 8, 9. 

261 Jt is difficult to verify the Task Force position. Whatever is available con- 
cerning the Federal Works Administrator, the Bureau of Supply, and matters under 
the Surplus Property Act of 1944 is scattered and diffused among individuals who 
have had some connection with these agencies or surplus property and have ac- 
cumulated their own legislative histories of the legislation which poured forth en 


masse from 1933 to 1949. It is inconceivable that there was nothing upon which to 
base studies and surveys. 
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excess and surplus; 7) abandonment, destruction, or donation to 
public bodies; 8) public buildings management; 9) construction con- 
tracts.*** The latter two were in the process of editing and clearance. 
Since 1955, GSA has published the chapter on public buildings 
management but not the chapter on construction contracts, and has 
introduced a new chapter (numbered nine) entitled “Communica- 
tion Services.” 7 

The Task Force has stated that an effective system of federal real 
property management, if developed by GSA, would have included 
regulations applicable to all executive agencies for: (a) standard real 
property accounting procedures, (b) consolidation of cost accounts, 
as reports for management control purposes, (c) central information 
and screening of proposed acquisitions by the various agencies of the 
Government, and (d) comparisons of costs of identical operations in 
the various GSA regions and in various agencies.” 

Policy directives, procedural instructions, delegations of authority, 
promulgation of GSA forms, general instructions and similar material 
having continuing application to the internal organization, assign- 
ment of responsibility, management and operation of GSA are codi- 
fied in a series of volumes called GSA Manuals. 


It would be inappropriate to criticize the lack of regulations pre- 
scribing policies, methods, principles and standards for many aspects 
of the functions of real property management not now covered by 
regulations or by the manuals. In light of the confused and doubtful 
legislative framework of authority and responsibility for such regula- 
tions, it is not surprising that there is this void. The Presidential 
directive of July 1, 1949 suffers from the defect of requiring the 
Administrator of General Services to prescribe regulations which are 
to “guide” (not “govern”) executive agencies, and then only as to 
whether their operations are “efficient and economical as well as 
consistent with established Government policies.” No Government 
policies existed at the time the regulations were first issued and even 
to this day none have been developed with any breadth and detail 
by the Executive Office of the President. GSA could take the initia- 
tive but for the lack of clear delineation of its authority and re- 
sponsibility for policymaking functions and the absence of binding 
effect of its regulations on other executive agencies. 

262 T.F.R., R.P.M. 43. 


263 See G.S.A. Reg. 2-IX. 
264 T.F_R., R.P.M. 43. 
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b) Task Force Recommendations 


According to the Task Force, GSA’s role with respect to policy- 
making functions would result from the delegation by the President 
of authority and responsibility for designated functions. It is one 
of the executive agencies to which the President could delegate 
specific or government-wide policymaking functions for particular 
kinds of property. In two particulars the Task Force specifically 
delineates the role of GSA with respect to real property and public 
buildings. 

Pending the establishment of a comprehensive and uniform system 
of real property management as provided in Recommendation No. 
1,2 the Task Force recommended that the President under his 
policymaking authority authorize and direct the Administrator of 
General Services to perform functions with respect to maintaining 
an inventory, submitting inventory reports, assigning space and re- 
porting on space vacancies, establishing policies and procedures to 
reduce vacant space and to accelerate the generation of excess real 
property.”*’ In addition, the Task Force recommended that a long- 
range policy be developed and established by GSA toward the ac- 


complishment of enumerated objectives in the management of public 
buildings, namely, the reduction of Government-owned general pur- 
pose space and the increase of Government-leased general purpose 
space to reduce Government ownership of real property, the gradual 
consolidation of Government office space in large urban centers into 
fewer buildings, and the gradual improvement of the quality of 
office space for Government employees.” 


c) Hoover Commission Recommendations 


There were two major differences between the Task Force and 
the Hoover Commission concerning the role of GSA. First, the 
Hoover Commission seemingly did not recognize that GSA’s re- 
sponsibility and authority to perform policymaking functions is in 
doubt. This is evident upon examination of Recommendation No. 3 
of the Hoover Commission Report. Second, the Hoover Commis- 


sion deviated from the approach of the Task Force on the question 


265 See T.F.R., R.P.M., Recommendation No. 1, at 17. 
266 Supra note 201. 

267 T.F.R., R.P.M., Recommendation No. 2, at 56. 

268 T.F.R., R.P.M., Recommendation No. 6 at 58. 
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of who should have the functions of policymaking with respect to 
real property management and public buildings management. 

The Task Force recommended that government-wide policies be 
delegated by the President to divisions of the Executive Office. 
The Hoover Commission, on the other hand, recommended that the 
establishment of standards, the prescription of regulations, and the 
preparation and issuance of manuals and procedures to guide all 
executive departments and agencies in their management of real 
property in accordance with the Presidential directive dated July 1, 
1949, be expedited by the Administrator of General Services, in 
order that such directive might be fully complied with at the earliest 
possible date.?”° This of course is a government-wide policymaking 
function which under the Task Force approach would be delegated 
to a division of the Executive Office rather than to GSA, which has 
had the responsibility for this policymaking function and would 
continue to have it under the Hoover Commission proposal. 

Certain policymaking functions pertaining to a uniform system of 
recording and reporting, property accounts, and inventory reports, 
which the Task Force recommended should be performed by the 
Bureau of the Budget in the Executive Office, were recommended 
by the Hoover Commission to be performed by the Administrator 
of General Services in consultation with the Bureau of the Budget 
and in conformity with standards of the Comptroller General.?” 

The Task Force and the Hoover Commission agreed on the role 
which GSA should play in the field of public buildings management. 
The Hoover Commission followed the Task Force recommendation 
that a long-range policy be developed and established by GSA toward 
the accomplishment of enumerated objectives in the management of 
public buildings.?”” 


b. Duty of Federal Governmental Bodies to Abide by Regulations, 
Directives, and Orders 


Presently, the FPAS Act contains two specific declarations con- 
cerning the applicability of regulations or directives to executive 
agencies and their duty to abide by them. Congress has declared that 
“policies and directives” prescribed by the President pursuant to 


ecommendation No. 3(a) at 14. 


5-26. See p. 57 supra. 
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section 205(a) “shall govern” the Administrator of General Services 
and executive agencies in carrying out their respective functions under 
the act.?"* Section 205(c) states that the head of each executive 
agency shall cause to be issued such orders and directives as such head 
“deems necessary” to carry out the regulations prescribed by the Ad- 
ministrator of General Services. 


Unlike section 205(c), there is not in section 205(a) an express 
mandate for executive agencies to carry out the policies and directives 
of the President by issuing regulations, orders, or directives. The 
absence in section 205(c) of any statement that the regulations pre- 
scribed by the Administrator shall govern the executive agencies and 
the existence of the discretionary power in the agency to issue such 
orders and directives as the head “deems necessary” restricts the 
power of the Administrator. It is true that section 205(e) permits 
the Administrator to direct another executive agency to perform 
any function transferred to or vested in GSA or the Administrator 
under the FPAS Act, but either the consent of the executive agency 
or a direction by the President is necessary before such agency can 
be required to perform. Moreover, even if section 205(e) is success- 
fully invoked, a transfer of appropriate personnel, records, property 
and allocated funds must be approved by the Director of the Bureau 
of the Budget under section 205 (f). 

Nevertheless, an examination of the Presidential directive of July 
1, 1949, reveals that the President proceeded on the premise that under 
section 205(a) he had the power to order executive agencies to in- 
stitute surveys in accordance with directives to be issued by the Ad- 
ministrator of General Services. The effect of the mandate to the Ad- 
ministrator to establish standards, prescribe regulations and prepare 
and issue manuals and procedures was tempered, however, by the fact 
that they were to “guide all Executive agencies” in the particulars 
set forth rather than “govern” such agencies. A somewhat similar 
approach is taken by a circular of the Bureau of the Budget which 
establishes “general guidelines” for the accomplishment of the objec- 
tives of divesting the Federal Government of real property holdings 
which are not needed.?* A Presidential memorandum of the same 
day requested departments and agencies to place in effect policies 


273 63 Stat. 389 (1949), as amended, 40 U.S.C. § 486(a) (1958). 
274 Circular No. A-2, October 18, 1955, Bureau of the Budget, GSA Reg. 2-IV- 
202.01, Exhibit 14, Appendix C 
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governing leasing of farm lands by the Federal Government.?" 

The binding effect of the Administrator’s regulations promulgated 
under Reorganization Plan No. 18 of 1950 relating to acquisition 
of space by lease, space assignment and reassignment, and to the 
operation, maintenance and custody of office buildings is open to 
question. Section 3(c) directs the Administrator of General Services 
to prescribe such regulations as he deems desirable for the economical 
and effective performance of the functions transferred by the pro- 
visions of the reorganization plan. Nothing is said of the extent of 
adherence by agencies to such regulations, but unless they govern 
and agencies are required to comply, the purpose of the plan would 
be frustrated. 

It should be noted that section 205(b), which authorizes the 
Comptroller General to prescribe principles and standards of ac- 
counting for property, neither states that such principles and standards 
shall “govern” executive agencies nor requires executive agencies to 
issue orders and directives to carry them out. However, under the 
Budget and Accounting Procedures Act of 1950, systems of account- 
ing must conform to the accounting principles, standards, and related 
requirements prescribed by the Comptroller in accordance with the 
1950 act.?"6 

The Task Force Report is silent on the problem of duty to abide 
by policies and directives issued by the President. But it does direct 
attention to the fact that the regulations on real property management 
which have been issued by GSA are not applied by other executive 
agencies and that no effort has been made to enforce them.” More- 
over, it recognizes that the manuals issued by the Administrator of 
General Services have primary application to the internal management 
and organization of GSA and apply to other agencies only when 
these agencies are tenants of buildings managed by GSA.?** 

The Task Force was willing to recommend that either the Presi- 
dent or the Administrator of General Services have the power to 
require executive agencies to perform certain functions. For example, 
it stated that it assumed the President would establish under Recom- 
mendation No. 1 authority in the Executive Office of the President 
or in GSA to require other executive agencies to declare as excess 


275 Memorandum of the President to the Heads of All Executive Departments and 
Agencies, May 21, 1956, GSA Reg. 2-V-409.00, Exhibit 15, Appendix C 
664 Stat. 835 (1950), 31 U.S.C. $ 66(a) (1958). See note 240 supra. 
277 T.F.R., R.P.M. 10, 43. 
278 Td. at 10. 
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property no longer required in the accomplishment of their pro- 
grams.*’ Similarly, it recommended that pending the establishment 
of a comprehensive and uniform system of real property management 
as provided in Recommendation No. 1, the President under his policy- 
making power should authorize and direct GSA to direct and re- 
quire executive agencies to execute a planned and requested move to 
assigned space if reasonable efforts by GSA to meet the tenant 
agency objections to such a move have been unsuccessful.” Yet it 
did not specifically recommend that agencies issue orders and direc- 
tives to comply with the commands of the President or GSA, or that 
the FPAS Act be revised to require them to do so. 

The Hoover Commission also recognized that the regulations of 
GSA had not been complied with and that the manuals had primary 
application to internal activities of GSA or to tenants of buildings 
managed by it.?** In addition it observed that the various federal 
governmental bodies were not obligated to follow management policy 
directives.” But unlike the Task Force it took a forthright position 
on adherence by executive agencies to regulations or procedures 
prescribed by GSA. It recommended: (a) that the regulations pro- 


mulgated by the Administrator apply to the following basic phases of 
real property management: acquisition, inventory, maintenance, re- 
pair, alteration, protection, inspection and disposal; (b) that the Ad- 
ministrator make provision for periodic inspections to ascertain the 
degree of agency compliance with the regulations; and (c) that if 
the agencies failed to comply with such regulations and procedures, 
then the Administrator should request the President to direct them to 


comply.?* 
c. Delegation of Authority and Responsibility for Real Property 
Management Functions 


Both the Task Force and Hoover Commission recommendations 
utilize the concept of delegation and redelegation. Effective real 
property management cannot result without appropriate delegation 
and redelegation of authority and responsibility with respect to the 
various functions of real property management. The employment 


279 T.F.R., R.P.M. 53. 

280 T.F.R., R.P.M., Recommendation No. 2, at 56. 

281 H.C., R.P.M. 9. 

282 Td. at 10. 

283 H.C., R.P.M., Recommendation No. 3(b)-(d) at 14. 
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of sound principles of public administration requires a legislative 
framework within which these principles of delegation and redelega- 


tion can be applied by the President and other federal governmental 
bodies. 


1) Delegation by the President 


Although the President is given the authority to prescnbe policies 
and directives not inconsistent with the provisions of the FPAS Act 
as he deems necessary to effectuate it, he is not expressly permitted 
to delegate this function.*** The power to delegate other functions 
may be derived impliedly from section 205(e) of the act which 
relates to the power of the Administrator of General Services. Under 
this section, any designation or assignment of functions or delegation 
of authority to another executive agency by the Administrator must 
be made with the consent of the executive agency concerned “ 
upon direction of the President.” The quoted words imply that the 
President is thus granted the power to delegate authority and desig- 
nate or assign the responsibility for a function provided for in 
section 205 (e).7*° 


The Task Force report recognizes the deficiency and recommends 
that the FPAS Act be revised in at least one instance to authorize and 
direct the President to delegate policymaking functions and thus 
presumably confer the authority and responsibility with respect 
thereto. Recommendation No. 1B of the Task Force Report suggests 
that the FPAS Act be revised to authorize and direct the President 
through the appropriate divisions of the Executive Office “to delegate, 
as he may deem appropriate,” specific or government-wide policy- 


om" Act § 205(a), 63 Stat. 389 (1949), as amended, 40 U.S.C. § 486(a) 
(1958) 

285 The question may now be moot in view of 3 U.S.C. §§ 301-03 (1958), which 
enables the President to designate the head of any department or agency in the 
executive branch, or any official thereof who is required to be appointed by and with 


the advice and consent of the Senate, ooo any function vested by law in the 


President or any function which such er is required or authorized by law to 
perform only with or subject to the approval, ratification, or other action of the 
President, if such law does not affirmatively prohibit delegation. The term “function” 
is defined to embrace any duty, power, responsibility, authority or discretion vested 
in the President or other officer concerned. See Schubert, Presidential Subdelegation 
Act of 1950, 13 J. Politics 647 (1951). See generally, Grundstein, Subdelegation of 
Administrative Authority, 13 Geo. Wash. L. Rev. 144 (1945) ; Grundstein, Presi- 
dential Subdelegation of Administrative oe . _ Wartime (pt 1), iS Geo. 
Wash. L. Rev. 247 (1947), (pt 2 in two subparts) 16 Geo. Wash. L. Rev. 301, 478 
(1948) ; Schubert, Judicial Review of the Subdelegation of Presidential Power, 12 
J. Politics 668 (1950); Schubert, Executive Rule-making Power: Hart and Comer 
Revisited, 4 J. Pub L. 367 (1955). 
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making functions to divisions of the Executive Office of the Presi- 
dent, and other specific policymaking functions plus all operating 
functions, authorities and responsibilities in the areas of federal 
real property management to the heads of the executive agencies. 
Recommendation No. 1D suggests that the FPAS Act be revised 
to authorize and direct the President through the appropriate divisions 
of the Executive Office to prescribe policies and issue directives as 
he shall deem necessary to effectuate the provisions of the Act, re- 
vised as recommended, but it does not in terms permit or direct 
delegation of such authority and responsibility to prescribe policies 
and directives. Neither of these recommendations included the au- 
thority or the responsibility for redelegation of the functions and 
the authority and responsibility pertaining thereto. 

The Report clearly recommends, however, that the delegation of 
policymaking and operating functions is not to result in the de- 
centralization of the authority to establish, review, and enforce the 
standards and policies by which the responsibility for operations and 
operating management is carried out.?** In other words, the Task 
Force contemplated that the President would be able to delegate 
government-wide policymaking functions only to divisions of the 
Executive Office and specific policymaking functions either to these 
divisions or to the heads of executive agencies. Thus a federal 
governmental body would be precluded from being granted govern- 
ment-wide policymaking functions for real property management but 
it would not be precluded from being granted specific policymaking 
functions. 

Apparently the Hoover Commission did not feel that the sections 
of the FPAS Act conferring upon the President the power to pre- 
scribe policies and directives needed to be amended to authorize or 
direct the President to delegate the power. It contemplated that under 
some circumstances the President in carrying out its recommenda- 
tions would authorize and direct a federal governmental body to 
accomplish certain functions,?*’ but it did not concern itself with the 
technical amendments which would have to be made to the FPAS 
Act if this were to be permitted. 


286 T.F.R., R.P.M., Recommendation 1B at 17. 

287 E.g., those relating to recording, reporting, and inventory reports recommended 
to be performed by the Administrator of General Services. See H.C., R.P.M., 
Recommendation No. 5, at 23-24. 
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2) Delegation by the Administrator of General Services 


The FPAS Act specifically authorizes but does not require the Ad- 
ministrator of General Services to delegate, and authorizes but does 
not require successive redelegation of “any authority transferred to 
or vested in him” by the act with two exceptions.*** The Administra- 
tor is not permitted to delegate or authorize redelegation of “au- 
thority to issue regulations on matters of policy having application 
to executive agencies,” **? nor is he permitted to delegate or au- 
thorize redelegation if the act provides otherwise.” 

Under the Public Buildings Act of 1959 the Administrator is 
directed to delegate the performance of a function vested in him 
under the act to the appropriate executive agency when the estimated 
cost of the project does not exceed $100,000; such delegation may be 
made upon request and when the Administrator determines that it will 
promote efficiency and economy.” Under Reorganization Plan No. 
18 of 1950, the Administrator is authorized to delegate the perform- 
ance of functions to any officer or an agency or employee of GSA.” 
In addition, the Administrator may delegate the performance of a 
function transferred to him under the plan to the head of any agency 
of the executive branch or, subject to the direction and control of 
such agency head, to the officers, employees, or organizational units 
under the jurisdiction of such agency as the head thereof may 
designate.*** The Administrator cannot, however, delegate the per- 
formance of functions with respect to post office buildings to anyone 
other than the Postmaster General.” 

With one exception the Task Force and the Hoover Commission 
were silent as to the problem of delegation by GSA of authority and 
responsibility for functions of real property management. The Task 
Force believed it desirable and expressly assumed that, in effectuating 


288 Section 205 (d), 63 Stat. 389 (1949), as amended, 40 U.S.C. § 486 (d) (1958). 
It will be noted that the language permits delegation or redelegation of any “au- 
thority” but does not specifically mention any “responsibility” or “function” trans- 
ferred to or vested in him by the act. Section 205(e) delineates the organizational 
= or executive agency to which delegation is permitted and the manner of per- 
‘ormance. 

289 Section 205 (@) 63 Stat. 389 (1949), as amended, 40 U.S.C. § 486(d) (1958). 
See also T.F.R., R.P.M. 22. 

290 Ibid. 

291 Section 15, 73 Stat. 483, 40 U.S.C. § 614 (Supp. I 1959). 

( a — Reg. 3177 § 3a, 64 Stat. 1270 (1950). note following 5 U.S.C. § 133z-15 

1958), p. 
1958), p. 18 ied. "Reg 3177 § 3b, 64 Stat. 1270 (1950), note following 5 U.S.C. § 133z-15 
(T3515 Ried Reg. 3177 § 3b., 64 Stat. 1270 (1950), note following 5 U.S.C. § 1332-15 
(1958), p. 191. 
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the provisions of the FPAS Act, revised as proposed in Recommenda- 
tion No. 1 under the proposed new real property management title, 
the President would authorize the Administrator of General Services 
to make successive redelegations of authority for disposal of real 
property to the heads of other executive agencies under the guidance 
and subject to the control of the Administrator.” 


4. Operating Functions 


Proposals for reform of the existing legislative and administrative 
framework governing operating functions have tended to focus on 
two problems. First, what technique is to be employed for vesting 
operating functions in federal governmental bodies? Second, which 
federal bodies should be vested with particular operating functions? 
The former poses questions involving principles of public administra- 
tion and the theory of separation of powers of government. The 
latter raises issues in balancing between the objectives of real prop- 
erty management and the objectives of the program of the particular 
body, and requires an appraisal of the effect of a transfer, consolida- 
tion or grouping of functions on the status of personnel who must be 


shifted, the savings in expenditure which may result, and the degree 
of impediment to the execution of programs. 


a. Technique for V esting Operating Functions 


At least three methods are available for vesting operating functions 
in federal governmental bodies. Historically, the Congress has chosen 
to enact legislation which by-passes the President and confers operat- 
ing functions directly upon federal bodies, together with the authority 
and responsibility therefor. The legislative pattern set forth in Part 
III above aptly illustrates this approach. The Task Force disapproved 
of this practice as reflected in its recommendation that the FPAS Act 
be revised to authorize and direct the President, through appropriate 
divisions of the Executive Office, to delegate as he may deem ap- 
propriate all operating functions in the areas of federal real property 
management to the heads of executive agencies, thereby decentraliz- 
ing responsibility for operations and operating management.” 
Examination of the report of the Hoover Commission does not reveal 
an explicit declaration that operating functions should be delegated 


295 T.F.R., R.P.M. 53. 
296 T.F.R., R.P.M. 15-18. 
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by the President rather than conferred directly by the Congress upon 
particular executive agencies. The nature of its recommendations 
would support either position or a compromise method following 
the Task Force approach but depriving the President of any discre- 
tion by authorizing and directing him to delegate in accordance with 
a legislative mandate detailing the kinds of operating functions and 
the specific executive agencies in which they should be vested. 
Choice among these methods requires an evaluation of principles of 
public administration and the theory of separation of powers and 
their application to this realm of Government activity. 

If the Task Force approach were followed, proposed legislation 
could be implemented by regulations. Certain matters would have 
to be covered in the proposed legislation in detail, for example, the 
overcoming of existing deficiencies caused by lack of congressional 
expression, and overcoming or clarifying judicial utterances or the 
opinions of such officers as the Attorney General and the Comptroller 
General. Revision of administrative utterances in the form of regu- 
lations could be accomplished by the issuance of new regulations. 
The text of the resultant legislation would have the advantages of 
simplicity, brevity, and flexibility permitting regulations to fill in the 
details. 

Adoption of the Task Force approach would reverse a trend in 
the legislative pattern for internal organization and administration of 
the executive branch which evinces the increasing ascendancy and 
predominance of the legislature.” The approach raises questions of 
the relative role to be played by the executive branch and by inde- 
pendent establishments and departments in the execution of pro- 
grams involving real property management in light of the theory of 
separation of powers. 

For example, does the philosophy which underlies the status of 
independent regulatory bodies such as the Federal Trade Commis- 
sion, the Federal Power Commission, the Interstate Commerce Com- 
mission, the Securities and Exchange Commission, the Civil Aero- 
nautics Board and the Federal Communications Commission apply 

297 An extreme illustration is the former Public Buildings Commission created in 
1919 and composed of two Senators, two Representatives, the Superintendent of the 
Capitol Buildings and Grounds, the officer in charge of the public buildings and 
grounds, and the Supervising Architect or the Acting Supervising Architect of the 
Treasury. Act of March 1, 1919, ch. 86, § 10, 40 Stat. 1269. Its functions were to 
allot and assign space in the District of Columbia for use by executive agencies. See 
also note 59 supra. President Wilson, in a veto message, 59 Cong. Rec. Part 7, at 


7026-27 (1920), cited the Public Buildings Commission as an example of the usurpa- 
tion of executive functions by the legislative branch. 
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to independent establishments such as GSA, or to organizational 
units of the various departments such as the Bureau of Land Manage- 
ment in the Department of Interior? Does the fact that the operat- 
ing functions of GSA concern inter-agency relationships rather than 
the relations of private individuals or enterprise, or state and local 
governments, to the federal government make a difference? Even 
where the operating functions affect external relations, is it possible 
to segregate activities and services of operating functions which are 
not fundamentally different from those undertaken by private enter- 
prise, as for example, acquisition and disposal? But are not these 
operating functions also available tools for controlling individual and 
group action in adjusting land use conflicts and in promoting non- 
discriminatory practices? Which method of vesting operating func- 
tions is more responsive to the shifting nature of the popular will? 
These questions suggest that further study is in order to determine 
the effectiveness of any method for the conferral of operating func- 
tions, particularly where the nature of the control to be exercised 
influences other policies than those peculiar to real property manage- 
ment. 


b. Choice of Operating Functions for Federal Governmental Bodies 
1) Existing Pattern 


The distribution of operating functions for real property manage- 
ment among the various federal governmental bodies has been dis- 
cussed to some extent in a prior part of this article in the course of 
describing the legislative and administrative framework for real prop- 
erty management.”* The principal emphasis was on functions re- 
lated to excess and surplus real property. Less substantial treatment 
was given to the operating functions of public buildings manage- 
ment, and incidental coverage to those for other kinds of real prop- 
erty such as rural lands, foreign real property holdings and the par- 
ticular holdings of executive agencies such as the Department of 
Defense. 

The determination of which operating functions should be vested 
in particular federal bodies can be approached in several ways. All 
operating functions could be conferred upon one federal body with 
respect to all kinds of real property. This pattern has never pre- 


298 See pp. 11-33. 
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vailed except perhaps for a short time after the states formed the 
union. Another approach would be to vest in a federal body all 
operating functions with respect to a particular kind of real property 
where such property was directly involved in the execution of its 
program. This practice is evidenced by legislation which authorized 
the Secretary of Defense to perform operating functions for real 
property to be devoted to military purposes.” Legislation authoriz- 
ing GSA to perform operating functions for public buildings is 
another example.*” Other instances are enactments concerning the 
Atomic Energy Commission, the Tennessee Valley Authority, the 
Central Intelligence Agency, the Secretary of State, the Secretary of 
Agriculture, and other bodies whose authority is not impaired by the 
FPAS Act.*" A third view would charge one federal body with one 
or more but not all operating functions for a designated kind of real 
property. Such has been the case since 1933 for operating functions 
pertaining to excess and surplus real property under the legislation 
described in Part III. A fourth approach consists of designating one 
federal governmental body to perform enumerated operating func- 
tions with respect to all kinds of real property. No such legislation 
is now in force although a trend in this direction is discernible since 
the enactment of the FPAS Act in 1949 and could materialize if the 
Task Force and Hoover Commission recommendations for revision 
of the FPAS Act were implemented. 

No one of these approaches can or should be exclusively adopted, 
although there is substantial support not only in the existing legisla- 
tive pattern but from concepts of government organization and ad- 
ministration for the second and third. Preference in the existing 
legislative pattern for the second probably results from balancing 
the objectives of real property management with objectives of the 
program of the particular federal governmental body which must 
utilize real property in the execution of its program. This is par- 
ticularly true with respect to such bodies as the Department of De- 
fense, the Atomic Energy Commission and the Central Intelligence 
Agency where considerations of national security and defense often 
override real property management goals. The exemption from the 
FPAS Act of substantially all the real property of the Department of 
Defense and all that of the Atomic Energy Commission and the 
Central Intelligence Agency reflects this decision. 

299 See, e.g., Act of July 2, 1940, ch. 508, 54 Stat. 712. 


800 See notes 59, on 86, 93, 155, 175, 256, 257 supra. 
801 Section 502(d), 63 Stat. 401 (1949), as amended, 40 U.S.C. $ 474 (1958). 
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The second approach has also been utilized where the balancing 
of objectives has not presented a difficult problem; but its spread is 
thwarted by obstacles attributable to the effect of transfer, consolida- 
tion, or grouping of functions on the status of personnel, the savings 
in expenditures, and the vested interests of some governmental bodies. 
For example, the philosophy which resulted in establishment of the 
GSA was to provide a mechanism whereby general services for other 
federal bodies would be the responsibility of one such body. To this 
end, operating functions for the management of public buildings were 
gradually consolidated, grouped and transferred.** Even in this 
situation, the proponents of the program, although it was completely 
compatible with the objectives of real property management, had to 
overcome arguments that the status and salary of personnel would be 
impaired and that there would not be a resulting savings in expendi- 
ture.** Legislation governing public buildings management is marked 
throughout by the vested interest of the Post Office Department, 
which now has an organizational structure for the management of 
postoffice buildings comparable to GSA. The zealous position of 
the Senate, the House, and the Architect of the Capitol, which do 
not fall within the scope of the public buildings management program 
was no doubt prompted by the feeling that their inclusion would 
enable the executive branch to interfere with the operation of the 
legislative branch. 


The third approach has been confined to a limited area of real 
property management which excludes rural lands and encompasses 
specified phases of real property management affecting excess and 
surplus property other than that held by certain federal governmental 
bodies.** It does not extend to such functions as acquisition, con- 
struction, preservation, restoration, et cetera, except on a voluntary 
basis by virtue of provisions which permit GSA to perform such 
functions at the request of a federal body;°” but it does apply to the 


302 See p. 29. 

803 See Hearings Before the Committee on Expenditures in the Sencativs Depart- 
ments, House of Representatives, 81st Cong., 2d Sess. on H.R. Res. 539 and H.R. 
Res. 541 disapproving Reorganization Plan No. 18 of 1950, April 19 and 20, 1950. 

304 Compare H.R. 8331, 86th Cong., Ist Sess. (1960), which would have created 
in the Department of Interior a Federal Public Buildings Agency and transferred to 
it all functions relating to acquisition of land, construction of public buildings and of 
the leasing of space for use by the departments and agencies of the federal govern- 
ment. 

805 See, e.g., FPAS Act §§ 210(b) and pitt: added yt Act of Sept. 5, 1950, ch. 
849, § 5(c), 64 Stat. 580, as amended, $$ 490 eaten (c) (1958). See also, 
Act of June 25, 1910, ch. 383, § 35, 36 Stat oo amended, 40 U.S.C. § 265 (1958) ; 
Act of July 20, 1942, ch. 507, 56 Stat. 661, as amended, 31 USC § 686 (1958). 
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functions of promoting maximum utilization of excess, and supervising 
and directing the disposition of surplus real property. These re- 
strictions in terms of the kind of real property, the functions to be 
performed, and the federal governmental bodies to be included dra- 
matically illustrate the adjustment between objectives of real property 
management and the goals of the programs of the particular bodies. 


2) Task Force and Hoover Commission Reconmendations 


The Task Force and Hoover Commission recommendations were 
principally devoted to proposals concerning policymaking functions 
and not to operating functions. Their discussion of rural lands reveals 
primary consideration of the need for developing policies concerning 
rural land mnaagement, and less attention to combining responsi- 
bilities for the management of such lands in either the Department 
of Agriculture or the Department of Interior.*° The status of in- 
dustrial property was analyzed in terms of whether it should be under 
the exclusive control of the Department of the Defense or turned over 
to GSA, with the Task Force*” favoring return to the former, a 
recommendation followed by the Hoover Commission®** although 
not without dissent.* Improved effectiveness of real property 
management within the Department of Defense and the vesting in 
the Department of authority and responsibility for the management 
of all its real property, presumably including disposal, were other 
recommendations made on matters affecting the Department of 
Defense.**° As to foreign real property holdings, measures were 
recommended to increase the role of the Department of State in 
operating functions, and of GSA for policymaking functions.*™ 

In those instances where the Task Force and Hoover Commission 
directed their attention to operating functions, the paramount em- 
phasis was not on the need to centralize these functions in one federal 
governmental body but on improvement of their performance. For 
example, in connection with acquisition the recommendations were 
devoted to improving methods of acquisition and to minimizing the 
growth of the real property holdings of the federal government. 

306 T.F.R., R.P.M. 111-21; H.C., R.P.M. 37-39. 

307 T.F.R., R.P.M. 83-84. 

308 H.C., R.P.M. 34. 

308 Td. at 51-53. Commissioners Brown and Holifield adopted the view that the 
management of industrial and machine tool properties was more properly a civilian 
than a military function. 


-F.R., R.P.M. 98-99; H.C., R.P.M. 34-36. 
311 T.F.R., R.P.M. 139-40; H.C., R.P.M. 41-44. 
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Proposals were made by the Task Force for continued screening of 
applications for lease-purchase contracts,** for conducting studies 
of the use of the condemnation power, and for establishing criteria, 
policies and regulations governing the exercise of this power.* 
Measures to reduce acquisition included prescription of policies and 
procedures requiring executive agencies to exhaust all reasonable 
means of filling their real property requirements from existing 
Government-owned properties, and certification to the Bureau of the 
Budget and Congress that they have done so when submitting justi- 
fications for appropriations for new real property acquisitions.** 

In its consideration of the operating functions of design and con- 
struction, the Task Force examined carefully the question of the 
need to transfer, group and consolidate these functions.** It con- 
cluded that as to the Department of Defense, the magnitude and 
complexity of a consolidation of the organizational units of the three 
services would inevitably generate red tape, bureaucracy and in- 
efficiency, but it recommended that the functions of design and con- 
struction of the Veterans Administration should be transferred to 
and consolidated with the functions of the Design and Construction 
Division, Public Buildings Service, of GSA.** Greater need was 
appreciated for coordination and centralized control of Government 
architectural and engineering activities, without consolidation of de- 
sign and supervision of construction in one federal governmental 
body. The proposed Coordinator of Public Works was expected to 
develop and provide for this overall coordination and control.*"* 

The status of many federal governmental bodies now exempt from 
the FPAS Act*"* has been subjected to scrutiny by the Task Force 
and Hoover Commission. The Task Force recommended specifically 
that as to certain kinds of real property the exemptions from the 
provisions of the FPAS Act should be discontinued for the Tennessee 
Valley Authority, the Maritime Commission, the Housing and Home 
Finance Agency and the Government Printing Office.* The Hoover 

312Tn 1958, Congress effectively curtailed the lease-purchase contract program 
by prohibiting, except as to the existing projects, the use of funds for sites, planning 
or construction of any buildings by lease-purchase contracts. Ind — Offices 
Agueraes Act, Title I, § 101, 72 Stat. 1067, as amended, 40 U. S.C. § 356 (1958). 

T.F.R., R.P.M. 123-31. The Hoover Commission Report is silent on these 

mater R.P.M. 123-31. H.C., R.P.M., Recommendation No. 5 (c), at 24-25. 

315 T.F.R., R.P.M. 101-09. 

316 T.F.R., R.P.M. 107-09. 

317 Td. at 108. See pp. 44-45 supra. 


318 Section 502(d), 63 Stat. 401 (1949), as amended, 40 U.S.C. § 474 (1958). 
319 T.F.R., S.P. 176. See also T.F.R., R.P.M. 11. 
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Commission adopted the technique of recommending that all exemp- 
tions be removed but that, through revision of the FPAS Act, the 
President be authorized to prescribe by executive order specific ex- 
emptions where justified in the public interest.*”° 

Both the Task Force and Hoover Commission reports proceed 
from the premise that the authority and responsibility for operating 
functions presently vested in the Administrator of General Services 
should not be substantially curtailed by the recommendations made. 
Although, as noted above, the jurisdiction of the Administrator over 
industrial property would be affected, the proposals for reform by 
delineation and clarification of the authority and responsibility for 
operating functions and by extension of the FPAS Act to encompass 
many federal governmental bodies now exempt should result in in- 
creasing the role of GSA in real property management; particularly 
would this be the case in the generation, utilization and disposal of 


excess and surplus real property. 


V. SUMMARY AND CONCLUSION 


The size of the real property holdings of the federal government, 
the multitude of federal governmental bodies engaged in performing 
functions of real property management, and the existence of piece- 
meal legislation confusing authority and responsibility of the par- 
ticipants have spurred study and evaluation of the existing system for 
real property management and consideration of proposals for reform. 
The need for coordination and centralization of supervision and 
control leading to a more comprehensive and uniform system is 
evident. Less apparent and in need of further analysis is the extent 
to which additional transfers, consolidations, and groupings of operat- 
ing functions can be effected. This article focuses attention on a 
number of particular problems which must be solved in the course 
of improving the present system. 

The existing legislative pattern reveals a serious weakness in the 
absence of provisions declaring the purpose or objectives of federal 
real property management. The Task Force and the Hoover Com- 
mission have suggested some purposes or objectives, but there are no 
doubt others, and there is need for particularization of those which 
have been advanced. Administrative officials and the judiciary must 
have adequate guides for resolving disputes concerning the meaning 


$20 H.C., R.P.M. 15; H.C., S.P. 81. 
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of statutory provisions, the validity of regulations issued pursuant to 
imprecise statutory standards, and the authority and responsibility 
of officials where legislation is silent. 

Agreement is also necessary as to whether the distinction between 
policymaking and operating functions has relevance and who should 
perform which of these functions. The Task Force position of con- 
ferring government-wide policymaking functions upon the Execu- 
tive Office for performance by appropriate divisions and permitting 
the President to delegate specific policymaking functions and operat- 
ing functions to executive agencies is not followed by the Hoover 
Commission. There is need for careful consideration of the extent to 
which policymaking functions, as recommended by the Hoover Com- 
mission, should be vested in a federal governmental body other than 
the Executive Office, namely GSA, which in some respects is on a 
coordinate plane with the independent establishments and in others 
occupies an anomalous status with reference to the executive depart- 
ments. Resolution must be made of the differences of opinion between 
the Task Force and Hoover Commission as to whether the Bureau of 
the Budget or GSA should be given the policymaking functions 
pertaining to systems of recording, reporting, property accounts and 
inventory. The present statutory role of the Comptroller General 
in his relationship to the Bureau of the Budget and GSA must be 
clarified. 

Consideration must also be given to the technique by which policy- 
making and operating functions are to be conferred upon govern- 
mental bodies. Direct conferral by the Congress as opposed to per- 
mitting or requiring the President to delegate authority and re- 
sponsibility, assign functions and designate governmental bodies to 
perform them raises questions of the degree of control to be retained 
by the Congress and the responsiveness of policies and their imple- 
mentation to the attitudes of the electorate. 

The establishment of a uniform and comprehensive system of real 
property management must be preceded by determinations of which 
federal bodies, which operating functions, and what kinds of real 
property are to be included. The present legislative pattern evinces 
a series of enactments governing individual governmental bodies as to 
certain functions for specified areas of real property management 
without any substantial harmonization. The status of each body 
must be appraised in light of whether it should be included in the 
system and, if so, the extent to which regulations, directives, and 
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orders should govern or merely guide it in the performance of 
functions of management for the particular kinds of real property 
utilized in the execution of its program. Decentralization of responsi- 
bility for operating functions to accord with the principle that real 
property must be managed at the source prevents consolidation and 
grouping of operating functions and forces the development of a 
system for coordination and central supervision of the performance of 
such functions. The variety of programs utilizing real property 
reflects the different uses to which it is put and presents problems 
in achieving uniformity in real property management. 

Implementation of proposals for reform raises questions as to the 
nature of new legislation. Is it desirable and feasible to initiate a new 
comprehensive and uniform system governing all phases and areas 
of real property management to replace the entire present legislative 
framework of piecemeal enactments? Can legislation covering one 
phase of real property management, such as the generation, utilization 
and disposal of excess and of surplus real property, be developed 
without concurrent treatment of other phases, particularly acquisi- 
tion? To what extent can legislation be formulated which would be 
limited to specified areas—public buildings, rural lands, land devoted 
to military purposes, industrial property, foreign holdings, for 
example—in light of the fact that a particular federal governmental 
body may be charged with a program utilizing more than one kind 
of real property? The FPAS Acct is an illustration of legislation which 
cuts across a number of phases and areas of real property management, 
but it has created conflicts in the authority and responsibility for 
functions and the applicability of procedures to various governmental 
bodies. Perhaps this act can be taken as a basis for new legislation, 
which might incorporate its better features and revise it pursuant to 
the resolution of the issues presented by the recommendations and 
observations of the Task Force and Hoover Commission. 

These problems must be faced by legislative and administrative 
officials in the preparation of legislation to establish a comprehensive 
uniform system of real property management. Their resolution re- 
quires the cooperation and participation of those whose duties will 
be affected by fulfillment of the proposals for reform. 
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ANOTHER FELDMAN — ANOTHER DAY* 


THE USE IN FEDERAL CRIMINAL PROCEEDINGS OF 
TESTIMONY COMPELLED BY A STATE IMMUNITY 
STATUTE—A FAIR SOLUTION 


Frederick W. Danforth, Jr.** 


No person . . . shall be compelled in any criminal 
case to be a witness against himself .. . .1 


These words, which are included in the fifth amendment, became a 
part of the Constitution in 1791,? and form the basis for the privilege 
against self-incrimination in federal proceedings. The privilege has also 
been recognized by all of the states. However, the view has developed 
that one may successfully claim this privilege only where the testimony 
sought would tend to incriminate under the laws of the jurisdiction re- 
questing the testimony.* That is to say, the privilege does not include 


* Originally prepared for Evidence and Trials Seminar, The George Washington 
Law School, Fall, 1959. 

** A.B., 1950, Princeton; LL.B., 1954, Cornell. Former Assistant United States 
Attorney, Western District of New York, and Trial Attorney, Criminal Section, Tax 
Division, Department of Justice. 

1U.S. Const. amend. V. Its history is developed in 8 Wigmore, Evidence § 2250 (3d 
ed. 1940, Supp. 1959) [hereinafter cited as Wigmore]; 9 Holdsworth, A History of 
English Law 198-202 (1938); McCormick, Evidence § 120 (1954); Corwin, The 
Supreme Court’s Construction of the Self-Incrimination Clause, 29 Mich, L. Rev. 1, 
191 (1930); Morgan, The Privilege Against Self-Incrimination, 34 Minn. L. Rev. 1 
(1949). For a discussion of the early development in this country see Pittman, 
The Colonial and Constitutional History of the Privilege Against Self-Incrimination 
in America, 21 Va. L. Rev. 763 (1935). For a recent revaluation of the privilege 
see Mayers, Shall We Amend The Fifth Amendment (1959). 

2 The first ten amendments were amas by Congress on September 25, 1789, and 
became effective on December 15, 1791. 

3 The provisions of the state constitutions are found in 8 Wigmore § 2252 n. 3. 
Considered part of due process in Iowa: State v. Height, 117 Iowa 650, 91 N.W. 935 
(1902) ; Koenck v. Cooney, 244 Iowa 153, 55 N.W.2d 269 (1952). But see Davison v. 
Guthrie, 186 Iowa 211, 172 N.W. 292 (1919). In New Jersey the privilege is recognized 
both by statute, N.J. Rev. Stat. §§ 2:97-6 to -8 (1937), and by common law, State v. 
an 69 N.J.L. 619, 55 Atl. 743 (1903); In re Vince, 2 N.J. 443, 67 A.2d 141 

1 ; 

4See 8 Wigmore § 2258. rar The King of Two Sicilies v. Willcox, 1 Sim. 
(n.s.) 301, 61 Eng. Rep. 116 (Ch. 1851). There, the King brought a bill of discovery 
in England against agents of a former revolutionary Sicilian government. Their plea 
that their answers would expose them to penalties in Sicily was rejected. Their silence 
was held not privileged because the court could not determine as a matter of law 
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protection from self-incrimination under the laws of a jurisdiction other 
than the one granting the privilege. 

There has also evolved the concept that if the jurisdiction seeking the 
testimony can immunize the witness from prosecution by its authority, 
then the witness loses his privilege and must testify or be in contempt of 
court. The vehicle that protects the witness from the danger otherwise 





what was a crime in Sicily and because the defendants faced no substantial danger 
unless they voluntarily returned to Sicily. But see United States v. McRae, L.R. 
3 Ch. 79 (1867), where the United States sought a bill of accounting against McRae 
in England for money he had received as an agent of the Confederacy. His plea 
that his answers would be used against him in proceedings then pending against his 
property in the United States was upheld. The court distinguished King of Two 
Sicilies on the ground that here threat of prosecution in the United States was evident 
in the record. 

The earlier cases in this country seem to rely in part on the remoteness of the 
danger of prosecution in a foreign sovereignty. Jack v. Kansas, 199 U.S. 372, 380-82 
(1905) ; Brown v. Walker, 161 U.S. 591, 608 (1896). See also Hale v. Henkel, 201 
U.S. 43, 68-69 (1906). In the later cases this remoteness is not important. United 
States v. Murdock, 284 U.S. 141 (1931); Feldman v. United States, 322 U.S. 487, 
493-94 (1944) ; Knapp v. Schweitzer, 357 U.S. 371 (1958); Mills v. Louisiana, 360 
U.S. 230 (1959) (per curiam). But see Ballmann v. Fagin, 200 U.S. 186 (1906); 
United States v. Saline Bank, 26 U.S. (1 Pet.) 100 (1828). Even though under the 
Brown, Hale and Murdock cases, possible incrimination under state laws is not within 
the protection of the fifth amendment and a federal immunity statute need not protect 
against such a danger, it was stated in the Brown case (commerce clause) and more 
recently in Ullmann v. United States, 350 U.S. 422, 434-36 (1956) (national security), 
that certain of the federal immunity statutes constitutionally can so protect. See also 
Adams v. Maryland, 347 U.S. 179 (1954), reversing a state court conviction where 
there was introduced in the trial a transcript of defendant’s testimony given before 
a Congressional committee under a federal immunity statute. The Court held that 
this federal immunity statute, 18 U.S.C. $3486 (1958) (national security) by its 
terms forbids the use of such evidence in any court, but did not say that it granted 
immunity from state prosecution. See also Dixon, The Fifth Amendment and Federal 
Immunity Statutes, 22 Geo, Wash. L. Rev. 447 (1954); Dixon, The Doctrine of 
Separation of Powers and Federal Immunity Statutes, 23 Geo. Wash. L. Rev. 627, 650- 
55 (1955); Legislation, The Federal Immunity Statute and Its Potential for Pro- 
tecting the Witness Against State Prosecution, 16 U. Pitt. L. Rev. 61 (1954) ; Note, 
Immunity from Prosecution in the American Federal System, 11 W, Res. L. Rev. 
264 (1960). 

58 Wigmore $2281 n. 11 contains a list of the state immunity statutes, both 
those which grant full immunity and those which merely prohibit the use of the com- 
pelled testimony. The various federal statutes are also covered here. See also cases 
in note 4 supra. 

8 Wigmore § 2258 n.3, collects cases and shows that four states have affirmed 
the privilege when federal prosecution is possible: Florida, Kentucky, Louisiana and 
Michigan. See also Ill. Rev. Stat., ch. 38, § 580a (1959), and People v. Burkert, 7 
Tll.2d 506, 131 N.E.2d 495 (1955) Papen. that by this statute a witness is given the 
privilege not to give testimony which would incriminate him under federal law. Seven 
states are contra: Iowa, Kansas, Massachusetts, New Jersey, North Carolina, Ohio 
and Vermont. The question does not appear to have been settled in the remaining 
jurisdictions. ‘ 

Louisiana has limited the privilege, State v. Dominguez, 228 La. 284, 82 So.2d 
12 (1955), to situations where there is a pending federal indictment. See State v. Mills 
(La. 1958), not reported officially or unofficially, opinion of lower court appears in 
Record, appendix, pp. 4-11, Mills v. Louisiana, 360 U.S. 230 (1959). 

The question is not clear in New York. See Knapp v. Schweitzer, 2 App. Div. 2d 579, 
157 N.Y.S.2d 158 (1st Dept. 1956), affirmed without opinion, 2 N.Y.2d 913, 141 
N.E.2d 825 (1957), motion to amend remittitur granted to show N. Y. Court of 
Appeals passed on constitutional questions under U.S. Const. amend. V and XIV, 2 
N.Y.2d 975, 142 N.E.2d 649 (1957), affirmed 357 U.S. 371 (1958). This case does 
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avoided by the privilege is the immunity statute. But just as protection 
of the privilege is limited by the boundaries of the jurisdiction granting 
it, so also the protection of the immunity statute is thus limited. These 
limiting concepts have incurred much criticism in our country because 
of the overlapping jurisdiction and proximity of our state and federal 
systems.® The dilemma is vividly pointed up in Feldman v. United States." 

Samuel H. Feldman was convicted of a felony in the United States 
District Court in the Southern District of New York for using the mails 
in furtherance of a scheme to defraud.® In plain terms, he was convicted 
of “kiting” checks from his New York City residence on a bank in 
Michigan where he had opened an account in his father’s name. During 
the period of this operation Feldman had gained a number of creditors, 
some of whom examined him in supplementary proceedings in New York. 
Under the statute by which these creditors proceeded, Feldman received 
immunity from prosecution for any violations of New York state law to 
which his testimony related, and he testified freely concerning his affairs.® 
A transcript of this testimony was subpoenaed and used by the federal 
government in the subsequent trial in federal court. He objected to the 
use of this incriminating testimony and did not take the stand in his own 
behalf. His conviction was affirmed by the Second Circuit Court of Ap- 


not clarify New York’s position as it appears the New York courts assumed that, 
under Feldman v. United States, 322 U.S. 487 (1944), Knapp’s testimony would have 
been excluded in federal court because of federal participation in the state proceedings, 
However the New York intermediate court talks of real and substantial danger. The 
Mills and Knapp cases are discussed later in this article. See also Application of 
Herlands and In re Carchietta, 204 Misc. 373, 124 N.Y.S.2d 402 (Sup. Ct. 1953). 

6 The critics are many. See Justices Black and Douglas, dissenting in Ullmann v. 
United States, 350 U.S. 422, 455 (1956). It was their view that Brown v. Walker, 161 
U.S. 591 (1896) (5-4 decision), should be overruled, and that the dissent therein 
should be the law. See also the dissenting and ae opinions in Mills v. Louisiana, 
360 U.S. 230, 231, 236 (1959) ; Knapp v. Schweitzer, 357 U.S. 371, 381, 382 (1958) ; 
Feldman v. United States, 322 U.S. 487, 494 (1944). See Grant, Immunity From 
Compulsory Self Incrimination in a Federal System of Government (pts. 1-2), 9 
Temp. L.Q. 57, 194 at 203-12 (1934-35), as to Brown v. Walker, supra note 4, Jack 
v. Kansas, supra note 4, Hale v. Henkel, supra note 4, and Murdock v. United States, 
supra note 4. See also Allen, The Supreme Court, Federalism, and Criminal Justice, 
8 De Paul L. Rev. 213, 235-36 (1959) ; Clapp, Privilege Against Self-Incrimination, 
10 Rutgers L. Rev. 541 (1956); Grant, Federalism and Self-Incrimination (pt. 1), 
4 U.C.L.A.L. Rev. 549 (1956), (pt. 2), 5 U.C.L.A.L. Rev. 1 (1958) ; Kamisar, Wolf 
and Lustig, Ten Years Later: Illegal State Evidence in State and Federal Courts, 43 
Minn. L. Rev. 1083 (1959); Parsons, State-Federal Crossfire in Search and Seizure 
and Self Incrimination, 42 Cornell L.Q. 346, 368-73 (1957) ; Schaefer, Federalism and 
State Criminal Procedure, 70 Harv. L. Rev. 1 (1956). 

7 322 U.S. 487 (1944). Notes, 30 Cornell L.Q. 255 (1944) ; 8 U. Det. L.J. 35 (1944) ; 
13 Geo. Wash. L. Rev. 105 (1944) ; 39 Ill. L. Rev. 184 (1944) ; 53 Yale L.J. 364 (1944). 

8 The indictment charged violations of 18 U.S.C. § 338 (now 18 U.S.C. § 1341 

1958) ). 

9 Wy. Civ. Practice Act § 789. Up to March 14, 1938, this section merely provided 
that a debtor might not be excused from testifying because of self-incrimination, but 
that his testimony could not be used in evidence against him. By an Act of March 14, 
1938, New York broadened the debtor’s immunity to protect chim from prosecution 
for or on account of any transaction, matter or thing revealed in his testimony. Feld- 
man testified in the supplementary proceedings both prior to and after March 14, 1938. 
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peals,® one judge dissenting, and by the Supreme Court in a 4-3 decision." 

The single question before the Court, as defined by Mr. Justice Frank- 
furter writing for the majority, was “whether the admission of testimony 
previously given by petitioner in supplementary proceedings in a state 
court deprived him of the protection of the Fifth Amendment against 
being ‘compelled in any criminal case to be a witness against himself.’ ” 2 
In denying Feldman’s claim to protection under the self-incrimination 
clause of the fifth amendment, Mr. Justice Frankfurter reasoned that 
this amendment protects only against invasions of civil liberties by the 
federal government,'® and found no such invasion because the federal 
government had not in any way participated in obtaining the testimony 
from Feldman.* Mr. Justice Frankfurter argued that to hold otherwise 
would permit states to grant witnesses immunity from federal prosecu- 
tion; for if Feldman’s claim were allowed at all, it must be allowed to the 
full scope of the protection against self-incrimination afforded by the 
amendment: immunity from federal prosecution “ ‘for or on account of 
any transaction, matter or thing concerning which’ a New York court 
may have seen fit to require testimony.” 1° Mr. Justice Black in dissent 
urged that the privilege should be interpreted to include protection from 


10 136 F.2d 394 (2d Cir. 1943) (opinion by Swan, J., in which A. Hand, J., joined) 


(dissent by Clark, J.). The majority relied on the cases later cited by Mr. Justice 
Frankfurter in his opinion in Feldman v. United States, 322 U.S. 487 (1944), and 
also on Johnson v. United States, 228 U.S. 457 (1913). In the latter case, Mr. Justice 
Holmes held that a bankrupt’s rights under the self-incrimination clause of the fifth 
amendment were not violated when incriminating documents that by law a bankrupt 
must turn over to his trustee were obtained from the trustee, stating at 228 U.S. 458, 
“a party is privileged from producing the evidence but not from its production.” 
Judge Clark, dissenting in Feldman, stated that the only case in point is Clark v. State, 
68 Fla. 433, 67 So. 135 (1914), which held that compelled testimony given by Clark 
in federal bankruptcy proceeding was not admissible against him in a Florida court 
as it was within the privilege against self-incrimination in the Florda constitution. 
Judge Clark believed this rule should be applied, as in fact Feldman was required to 
incriminate himself. 

11 The majority opinion was written by Mr. Justice Frankfurter. Dissent by Mr. 
Justice Black (Justices Douglas and Rutledge, joining). Justices Murphy and Jackson 
took no part in the decision. 

12 322 U.S. at 488. The order granting certiorari was “limited to the question 
whether petitioner’s testimony given in the New York supplementary proceedings was 
properly admitted in evidence at the trial.” 320 U.S. 724 (1943). However Feldman’s 
petition and briefs to the Supreme Court were limited to a claim of relief under the 
self-incrimination clause of the fifth amendment. Petition for Cert. and brief for 
petitioner, passim, Feldman v. United States, supra note 7. ; 

13 322 U.S. at 490, citing Barron v. Baltimore, 32 U.S. (7 Pet.) 243 (1833). This 
was the last decision in which Chief Justice Marshall participated. It held that the 
fifth amendment’s prohibition against taking private property for public use without 
just compensation is not available where the federal government is not involved in the 
taking. 

14 322 U.S. at 492, citing as analogous fourth amendment search and seizure cases 
that require federal participation in the unreasonable search before the evidence so 
secured is excluded in federal court. See also Lustig v. United States, 338 U.S. 74 
(1949). 

15 322 U.S. at 493. 





THE USE IN FEDERAL COURT OF TESTIMONY 79 


conviction in federal court with the use of any compelled testimony.’* 
There is a basic difference between the two approaches to applicability 
of the privilege. Mr. Justice Frankfurter assumed the necessity of fed- 
eral participation in the actual extraction of testimony and reasoned that 
such federal participation was necessary lest one sovereignty (state) en- 
croach upon the domain of another (federal). Mr. Justice Black argued 
for a broader interpretation of this clause, consistent in his opinion with 
its purpose, and not inconsistent with dual sovereignty; he would include 
within its bar the use in federal court of any compelled testimony. 


The real evil aimed at by the Fifth Amendment’s flat prohibition 
against the compulsion of self-incriminatory testimony was that 
thought to inhere in using a man’s compelled testimony to punish 
him. By broadly outlawing the practice of compelling such testi- 
mony the Fifth Amendment struck at this evil at its source, seeking 
to eliminate the possibility that compelled testimony would ever be 
available for use to punish a defendant.!7 


CoMPELLED By WHOM 


Since the amendment provides that “no person . . . shall be compelled 
in any criminal case to be a witness against himself,” the applicability of 
the privilege might best be determined by defining “compelled.” Wig- 
more’s definition is consistent with the majority opinion in Feldman. 


The privilege protects against being “compelled” to disclose. The 
idea of compulsion of course involves a relation between the State 
representative and the witness, i.e., an exercise of power by the 
former, and a submission by the latter.'® 


Although it could be argued that the use of state-compelled testimony by 
a federal prosecutor in federal court is an exercise of federal power, the 
submission by the witness is, rather, to an exercise of the power of the 
state. Extension of the meaning of “compelled” to include subsequent 
use in another sovereignty, so that no person may be convicted with the 
use of compelled testimony, would not be consistent with the historical 
interpretation placed upon this clause, that its purpose was to prevent 
the exercise of federal power rather than to prevent a state or a private 
person from compelling a person to be a witness against himself. This 
purpose has governed judicial interpretation of another prohibition of 
the fifth amendment, that no person shall “be subject for the same offense 


16 Td. at 498-99. 
17 Td. at 500. 
18 8 Wigmore § 2282, at 508. 
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to be twice put in jeopardy of life or limb.” ’® The latter provision 
has been held not to prevent the trial of a person in federal court after 
his prior conviction in state court under state law for a similar offense 
arising out of the same acts,”° for “the double jeopardy therein forbidden 
is a second prosecution under authority of the Federal Government after 
a first trial for the same offense under the same authority.” *4 


Another analogy can be found in the interpretation placed upon the 
fourth amendment”? in cases involving the use in federal court of evidence 
obtained as a result of an unreasonable search. Here, because the fourth 
amendment restrains only federal searches and seizures, it does not require 
the exclusion in federal court of evidence which has been obtained as a 
result of an unreasonable state search.”* 

This past term the Court, in Elkins v. United States,* formulated a 
rule of evidence excluding from federal court on the defendant’s timely 
objection evidence obtained by state officers during a search which, if 
conducted by federal officers, would have violated the defendant’s rights 
under the fourth amendment.”> Elkins had been convicted in federal court 
for intercepting and divulging telephone communications, there having 
been admitted into evidence several tape and wire recordings and a record- 
ing machine which had been seized by state law enforcement officers 
under circumstances which could have amounted to unlawful search and 
seizure had the actors been federal agents.?* It is important to note that, 
while formulating this exclusionary rule, the Court still recognized that 
the admission of such evidence did not violate rights under the fourth 
amendment.”* Thus there was forbidden federal use of evidence illegally 
seized by a state, even though its use would not have been prohibited 
because of the fourth amendment. 


ABSOLUTE IMMUNITY vs. PROHIBITION OF THE USE OF 
INCRIMINATING TESTIMONY 


The majority opinion in Feldman stated that to uphold Feldman’s 


19 U.S. Const. amend. V. 

20 United States v. Lanza, 260 U.S. 377 (1922). 

211d. at 382. See also Bartkus v. Illinois, 359 U.S. 121 (1959). 

22'U.S. Const. amend. IV. “The right of the people to be secure in their persons, 
aw we papers and effects, against unreasonable searches and seizures, shall not be 
violated ....” 

23 Weeks v. United States, 232 U.S. 383 (1914). But see Lustig v. United States, 
note 14 supra. 

24 364 U.S. 206 (1960). 

25 Td. at 223. 

26 Id. at 224. In reversing the conviction the case was returned to the lower court 
for a determination as to whether the search and seizure would have violated the fourth 
amendment had it been a federal search, this question not having been reached by 
the lower courts because the search and seizure was wholly state. 

27 Id. at 216 and 223. 
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claim would be tantamount to allowing a state to grant federal im- 
munity.?6 

The problems inherent in attempting to limit the reach of a person’s 
claim under this clause of the fifth amendment to the exclusion of the 
incriminating evidence were brought out in Counselman v. Hitchcock® 
and Brown v. Walker.®® 


In the Counselman case, the first federal immunity statute applicable 
to judicial proceedings was held unconstitutional because the immunity 
granted was not as broad as the protection afforded by the fifth amend- 
ment, the statute’s protection being limited solely to the exclusion of the 
evidence obtained.*! The Court stated that “in view of the constitutional 
provision, a statutory enactment, to be valid, must afford absolute im- 
munity against future prosecution for the offense to which the question 
relates.” 32 


With this language of the unanimous Counselman opinion as a guide, 
Congress passed the Act of February 11, 1893, which applied only to 
proceedings under the Interstate Commerce Act but became the model 
for modern day immunity statutes. It provided in part: 


But no person shall be prosecuted or subjected to any penalty or 
forfeiture for or on account of any transaction, matter or thing, 
concerning which he may testify, or produce evidence, documentary 
of otherwise. . . 38 


This statute was upheld in Brown v. Walker** by a divided Court, the 
majority being of the opinion that a statute securing complete immunity 
for offenses to which testimony related would satisfy the demands of the 
privilege.*® 

This rationale requiring complete immunity appears to be the basis of 
Mr. Justice Frankfurter’s fear that if fifth amendment protection against 
self-incrimination be given to Feldman, in effect a state could give to a 
witness in its courts immunity from federal prosecution for all crimes 


28 322 U.S. at 493. 

29 142 U.S. 547 (1892). 

30 161 U.S. 591 (1896). 

81 This statute provided: “No pleading of a party, nor any discovery or evidence 
obtained from a party or witness by means of a judicial proceeding in this or any 
foreign country, shall be used in evidence, or in any manner used against him or his 
property or estate, in any court of the United States, in any criminal proceeding or 
for the enforcement of any penalty or forfeiture, provided that this section shall not 
exempt any party or witness from prosecution and Paco C1eye for perjury committed 
ney © me or testifying as aforesaid.” Rev. Stat. $ 860 (1875) 

83 27 Stat. 443 (1893), 49 U.S.C. § 46 (1958). 

84 Supra note 30. 

35 Td. at 595. 
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to which his testimony related,®* because anything which leaves the witness 
subject to prosecution could not supplant the privilege. 

Could Feldman have been prosecuted in federal court without the use 
of the state compelled testimony? In other words if federal use of state 
compelled testimony were to be forbidden by the fifth amendment, would 
it not then be a violation of the privilege to prosecute a person in federal 
court for any crime to which his state compelled testimony related, 
whether or not that testimony were itself used in the federal trial. Such 
would be the practical result of sustaining Feldman’s claim; for once a 
person was compelled to testify against himself anywhere, Counselman 
and Brown would forbid federal prosecution for a crime to which the 
compelled testimony related; anything short of federal immunity could 
not foreclose indirect use of the testimony (use of its fruits) and thus 
could not fully replace the privilege. Thus once it were recognized that 
the privilege protects against federal use as well as federal extraction, then 
the privilege would bar indirect as well as direct use, and states in com- 
pelling testimony under their immunity statutes would immunize federally 
for all crimes to which the testimony related. 


THE PRINCIPLE EsTABLISHED 


The principle, then, established by Feldman would seem to be that 
there must be federal participation in the extraction before the federal 
privilege is available. Mr. Justice Frankfurter in Feldman drew on de- 
cisions under the fourth amendment to explain what is federal complicity 
sufficient to invoke the fifth amendment.** 

In the recent decisions in Knapp v. Schweitzer*§ and Mills v. Louisiana,*® 
the Court indicated what is not federal participation in compulsion of the 
testimony. In the former, Knapp, a partner in a New York manufacturing 
firm engaged in interstate commerce, was subpoenaed before a New York 
grand jury inquiring into bribery, conspiracy and extortion with regard 
to labor representatives. Because the answer sought involved possible 
incrimination under federal as well as state laws, Knapp, after being 
offered immunity from state prosecution, chose the course that Feldman 

36 322 U.S. at 493. 

37 322 U.S. at 492 citing Weeks v. United States, supra note 23; Gouled v. United 
States, 255 U.S. 298 (1921) ; Agnello v. United States, 269 U.S. 20 (1925) ; Burdeau v. 
McDowell, 256 U.S. 465 (1921) ; Silverthorne Lumber Co. v. United States, 251 U.S. 
385, 392 (1920); Go-Bart v. United States, 282 U.S. 344 (1931); Byars v. United 
States, 273 U.S. 28 (1927). These cases state that such complicity would be present 
where the state was used as a federal apparatus or the federal agency actively par- 
ticipated in the search and seizure. 

357 U.S. 371 (1958). Opinion by Mr. Justice Frankfurter, Mr. Justice Brennan 
concurring. Chief Justice Warren dissented, as did Mr. Justice Black, with whom 
Mr. Justice Douglas joined. Notes: 27 Ford. L. Rev. 429 (1958) ; 72 Harv. L. Rev. 
179 (1958) ; 26 U. Chi. L. Rev. 164 (1958) ; 1958 U. Ill. L. F. 475; 68 Yale L. J. 322 


(1958). 
39 360 U.S. 230 (1959). 
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had not and refused to testify, claiming incrimination under federal law 
from which the New York immunity statute*® did not and could not 
protect.‘ He was adjudged in contempt of court and was sentenced to 
serve thirty days in jail and fined $250.00.42 His claim to the protection 
of the fifth amendment** was denied by the Court, which found that 
even though the United States Attorney for the Southern District of 
New York and the District Attorney for New York County had an- 
nounced their intention to cooperate in the prosecution of cases in this 
field, this avowed cooperation did not amount to a federal officer being 
a party to the compulsion (i.e., extraction) or mean that the state was 
being used as an instrument of the federal government.* In the Mills case 
the Supreme Court affirmed per curiam*® a Louisiana court’s contempt 
judgment, merely citing Knapp v. Schweitzer. The facts were essentially 
those in the Knapp case, except that the expression of cooperation 
between state and federal agencies was more clearly spelled out*® and 
there was a greater likelihood of federal prosecution.* 


As in Feldman, petitioners Knapp and Mills claimed relief under the 
fifth amendment.*® In Knapp, Mr. Justice Frankfurter reaffirmed the 
purpose of the fifth amendment: 


In construing the Fifth Amendment and its privilege against self- 
incrimination, one must keep in mind its essential quality as a re- 
straint upon compulsion of testimony by the newly organized 
Federal Government at which the Bill of Rights was directed, and 
not as a general declaration of policy against compelling testimony. 
It is plain that the amendment can no more be thought of as 
restricting action by the States than as restricting the conduct of 
private citizens. The sole—although deeply valuable—purpose of 
the Fifth Amendment privilege against self-incrimination is the 
security of the individual against the exertion of the power of the 
Federal Government to compel incriminating testimony with a 


40 N.Y. Pen. Law § 2447. 

41 See Dunham v. Ottinger, 243 N.Y. 423, 154 N.E. 298 (1926). 

42 Not officially reported, 157 N.Y.S. 2d 820 (Ct. Gen. Ses. 1956). 

43 357 U.S. at 374. 

44 Td. at 380. 

45 Supra note 39. 

46 The parties had entered into a stipulation setting forth the degree of cooperation 


between state and federal agencies. See review by Chief Justice Warren, writing the 
dissenting opinion. Id. at 231. 

47 There was a federal grand jury sitting in the same city inquiring into income tax 
evasion by Mills and others. 

48 Neither the due process nor the privileges and immunities clause of the fourteenth 
amendment would be available. See Twining v. New Jersey, 211 U.S. 78 (1908) ; 
Palko v. Connecticut, 302 U.S. 319 (1937); Adamson v. California, 332 U.S. 46 
(1947). See also Bartkus v. Illinois, supra note 21. 
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view to enabling that same Government to convict a man out of 
his own mouth.*® 


It seems that, if Knapp and Mills had chosen the course that Feldman 
chose and testified in return for state immunity, the fifth amendment 
would not have barred their prosecution in federal court nor the use of 
their state compelled testimony therein. But four Justices on the present 
Court made it clear, concurring or dissenting in both Knapp and Mills, 
that they desired a reconsideration of Feldman at the proper time.* 


A Fair SoLuTIon 


In the federal courts, “the principle established is that full and com- 
plete immunity against prosecution by the government compelling the 
witness to answer is equivalent to the protection furnished by the rule 
against compulsory self-incrimination,” as stated by a unanimous Court 
in Murdock v. United States*' in 1931. The situation is not quite as 
clear in state courts and several of the states recognize a claim of pos- 
sible federal incrimination.52 When a witness who is called before a 
state body, with no possibility of state prosecution either because his 
testimony reveals no state crime or because he has been granted im- 
munity, pleads possible self-incrimination under federal law, the fol- 
lowing situations could arise: 


1. His refusal to testify is allowed. 
2. His refusal to testify is denied, and he is adjudged in contempt 
of court. 
3. He testifies and is not federally prosecuted. 
. He testifies and is federally prosecuted without the testimony, 
or any of the “fruits” thereof, being used against him. 
. He testifies and is federally prosecuted with the use of the fruits 
thereof only. 


49 357 U.S. at 379-80. 

50 Knapp v. Schweitzer, supra note 38. Mr. Justice Brennan concurring at 381, 
Chief Justice Warren dissenting at 381, Mr. Justice Black with whom Mr. Justice 
Douglas joined dissenting at 382; and Mr. Justice Brennan concurring and the 
same three Justices dissenting in Mills v. Louisiana, supra note 40, at 230 and 231. 

51 284 U.S. 141 (1931). It is possible that the Court will reconsider this principle 
in Reina v. United States, 273 F.2d 234 (2d Cir. 1959), cert. granted, 362 U.S. 939 
(1960) (No. 664 1959 Term; renumbered No. 29, 1960 Term). Reina had been con- 
victed of contempt in federal court after having been offered immunity from both 
state and federal prosecution for crimes to which his testimony related. The federal 
inquiry was for narcotics violations and Reina, in refusing to answer, maintained that 
because the statute under which he was offered immunity does not and could not grant 
him immunity from state prosecution, the privilege against self incrimination in the 
fifth amendment protects him from being compelled to incriminate himself under 
state law. The Court could reach a decision without reconsidering Murdock, by 
applying the doctrine of Ullmann v. United States, supra note 4, to hold that this 
immunity statute also grants state immunity to Reina. 

52 See note 5 supra. 
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6. He testifies and is federally prosecuted with the use of the 
testimony itself. 


Assuming no federal compulsion as viewed by Mr. Justice Frankfurter 
in any of these situations, there would, however, be federal compulsion 
present within Mr. Justice Black’s definition in Feldman in the last 
situation, perhaps the last two. The possibility of occurrence of these 
two situations would seem to cause, at least in part, the refusals in situa- 
tions one and two, thus working against the purpose of state immunity 
statutes, which is to provide an effective means of state criminal investiga- 
tion and prosecution. Knapp v. Schweitzer and Mills v. Louisiana are 
examples of situation two, and instances of situation one are seen in a 
state such as Michigan, which in 1947 held that the privilege afforded 
by its constitution protected a witness from disclosing matters which 
would incriminate him in a pending federal prosecution.** The Michigan 
court used this broad language: 


It seems like a travesty on verity to say that one is not subjected 
to self-incrimination when compelled to give testimony in a State 
judicial proceeding which testimony may forthwith be used against 
him in a Federal criminal prosecution. And it is self-evident that 
immunity granted under a State statute would be of no avail in a 
Federal prosecution.* 


It would appear that a remedial federal statute or Supreme Court rule 
of evidence® would be the fair solution and might assist criminal law 
enforcement at the state level without unduly prejudicing federal prose- 
cutions.°* The federal immunity statute which Counselman v. Hitchcock 
held invalid in 1891 was in part such a statute, as it excluded the use in 
federal court of evidence obtained in any judicial proceeding in this or 
any foreign country.5°* Whereas Counselman held that the fifth amend- 
ment required complete immunity when the evidence was compelled 
in a federal proceeding, Feldman holds that where there is not federal 
participation in obtaining the evidence, the fifth amendment does not 
apply. Therefore a statute or rule of evidence which excluded the use of 
testimony extracted without federal participation would be constitutional. 
Thus the exclusionary rule of evidence forbidding the use of state com- 


53 People v. Den Uyl, 318 Mich. 645, 29 N.W.2d 284 (1947). 

54Td. at 651, 29 N.W.2d at 287. 

55 See Parsons, note 6 supra at 368-73; Clapp, note 6 supra. 

56 Feldman was the only case found where state compelled testimony was admitted 
into evidence in a federal trial. ; 

57 Perhaps this explains in part why there is no authority precisely on point with 
Feldman, for this statute, supra note 31, was not repealed until 1910, and presumably 
Counselman did not hold unconstitutional that part of the statute which pertained to use 
in federal court of testimony compelled outside federal jurisdiction. 





86 THE GEORGE WASHINGTON LAW REVIEW 


pelled testimony in federal court would be similar to the new rule an- 
nounced in the Elkins case.®* If the states in turn would exclude testi- 
mony compelled outside their jurisdiction, the “crossfire” in this area 
would be over within practical limits.5® 

Even though the state and the federal systems are separate and distinct, 
they are today far from being sovereign strangers. Immunity statutes 
have proved an effective means of enforcing our laws, but it should 
not be forgotten that their purpose is to gain information useful in 
prosecuting third parties, not the witness from whom testimony is 
sought. The principles of Brown, Murdock and Knapp should remain 
unchanged, allowing each sovereignty use of its immunity statutes un- 
fettered by the claim of possible incrimination under the laws of another 
jurisdiction. Even though the witness would not be protected in the 
foreign jurisdiction to the full scope of the constitutional privilege, i.e., 
full immunity, he would have the practical protection of a rule of evidence 
forbidding the use against him of his compelled testimony or the fruits 
thereof. 


58 Supra note 24 at 223. As to exclusion of the “fruits,” see Silverthorne Lumber Co. 
v. United States, note 37 supra. See McNabb v. United States, 318 U. ate 332, 340-41 
(1943), as to Supreme Court rule-making power in criminal prosecuti 
58 See Model State Witness Immunity Act, 9C, Uniform tae oy 186 (1957) 
which does not exclude the use of testimony compelled in another jurisdiction. See 
Clark v. State, note 10 supra, which does exclude the use of such testimony in a state 
court. 





EDITORIAL NOTES 


DO CHEMICAL INTERMEDIATES HAVE 
PATENTABLE UTILITY? 


Stanley H. Coben* and Charles H. Schwartz** 
I. INTRODUCTION 


The problem of distinguishing between practical results and the ad- 
vancement of theoretical knowledge is constantly faced in patent law. 
The scientist engaged in pure research may often discover something 
of theoretical value which has, however, no practical utility. His dis- 
covery, unless utilized in a physical embodiment to accomplish a specific 
result, cannot be patented.’ In the mechanical and electrical arts, the 
difference between discovery of a property and the requisite utiliza- 
tion of that property in a physical embodiment to accomplish a useful 
result is usually apparent. In other areas there is a more extensive gray 
zone between the unpatentable theoretical concept and the patentable 
practical embodiment. 


New chemical compounds, and especially organic compounds, are 
often difficult to so categorize. When a compound is specifically de- 
veloped for a commercial use, and is an end product in itself, no 
question of patentable utility arises. And a compound or series of com- 
pounds usable in the manufacture of final products having known com- 
mercial utility has patentable utility.2 Recently the Court of Customs 
and Patent Appeals in In re Nelson® was faced with the further prob- 
lem of determining whether an intermediate chemical compound, for 
which no final commercially useful product is specified, has patentable 
utility. Here utility cannot be related back from the final product, but 
must come from an evaluation that use as an intermediate is sufficient. 
The Court held patentable a compound useful as an intermediate to make 


*Staff Member, The George Washington Law Review. B.S. in Ch. E., 1957, Drexel 
Institute of Technology. 

**Staff Member, The George Washington Law Review. B.S. in E.E., 1957, Drexel 
Institute of Technology. 

1 Funk Bros. Seed Co. v. Kalo Inoculant Co, 333 U.S. 127 (1948); Katz v. 
Horni Signal Mfg. Corp., 145 F.2d 961 (2d Cir. 1944), cert. denied, 324 U.S. 882 
(1945). 

2 Reiners v. Mehlitretter, 236 F.2d 418, 111 U.S.P.Q. 97 (C.C.P.A. 1956) ; Reardon, 
The Utility Requirement in Chemical Patent Applications, 38 J. Pat. Off. Soc’y 
282 (1952). 

3 In re Nelson, 280 F.2d 172, 126 U.S.P.Q. 242 (C.C.P.A. 1960). 
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other compounds in a class, some members of which have a known 
utility. 

The possible ramifications of a holding that utility as an intermediate 
meets the statutory requirements for patentable utility* and disclosure 
of how-to-use® are manifold. Almost all organic compounds can be 
used as intermediates. Thus upon the discovery of a new organic 
compound nothing further may be necessary to satisfy the utility re- 
quirement. Moreover, if utility as a chemical intermediate and the 
manner of using as such are obvious, nothing more may be required 
in order to satisfy the statutory disclosure requirement. In view of 
this, the effect of the Nelson decision on the law concerning full dis- 
closure of how to use the invention is problematical. Finally, because 
of the effect of the Nelson decision on the requirements of patentable 
utility and of disclosure of how-to-use, modification may be expected 
in such diverse fields as double patenting, affidavits under Rule 131" 
and interference proceedings. 

It is the purpose of this note to examine the historical background 
and factual basis of the Nelson decision, and to evaluate its effects on 
the areas specifically covered by the decision. An attempt will also be 
made to discuss the possible problems in areas not discussed in the 
Nelson decision, but which may arise as a result thereof. 


II. History or UTILity 


A. Constitutional and Statutory Basis 


The Constitution, Article I, Section 8, by its very grant of power to 
Congress to secure to inventors “the exclusive right to their . . . dis- 
coveries” limits this authority by requiring that the power be used “To 
promote the progress of . . . useful arts” (emphasis added). The 
utility requirement, present in every Patent Act since the Act of 1790 
in essentially the same form, is currently stated in 35 U.S.C. § 101: 


Whoever invents or discovers any new and useful process, machine, 
manufacture, or composition of matter, or any new and useful im- 
provement thereof, may obtain a patent therefor. . . . (Emphasis 
added.) 


435 U.S.C. § 101 (1958) (hereinafter cited as section 101). 
- = = S.C. § 112 (1958) (hereinafter cited as section 112). 


737 CFR. § 1.131 (1960). 

8 An exact reading of the Constitution includes the word “science.” Although this 
might appear effectively to eliminate the requirement of utility, the majority of 
writers feel the complete section of the Constitution is a “balanced” sentence, and 
the word “science” refers to “authors,” while “useful arts” refers to “inventions.” 
See Rich, Principles of Patentability, 28 Geo. Wash. L. Rev. 393, 394-97 (1960). 
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The first requirement for a patent specification appeared in Section 
2 of the Patent Act of 1790, which stated that the specification should 
be of such particularity as would “enable a workman or other person 
skilled in the art . . . to make, construct, or use” the invention. The 
substance of this requirement has been carried forward in 35 U.S.C. 
§ 112: 


The specification shall contain a written description of the in- 
vention, and of the manner and process of making and using it, 
in such full, clear, concise, and exact terms as to enable any 
person skilled in the art . . . to make and use the same... . 


B. What Constitutes a Useful Invention? 


Although the requirement of utility has usually been interpreted in 
a very liberal fashion, it has never been eliminated, and has always 
been considered important. It has been said that the greatest requisite 
of a patentable invention is utility.® Although it would be more ac- 
curate to say that the courts have interpreted utility as being the least 
requisite of patentability,’ the utility requirement is instrumental in 
many rejections by the Patent Office disguised in other terms. 

The rejection of a device as inoperative is, upon reflection, a state- 
ment that the device lacks utility, since it is incapable of the stated use." 
Also, rejection is predicated on lack of utility when an applicant’s 
intention is to deceive the public rather than advance the prior art.” 

A comment by Mr. Justice Story in Lowell v. Lewis’ illustrates the 
position that utility is best defined negatively rather than as a positive 
averment: 


All that the law requires is, that the invention should not be 
frivolous or injurious to the well being, good policy, or sound 
morals of society. The word “useful”, therefore, is incorporated 
in the act in contradistinction to mischievous or immoral. 


Walker on Patents" states more positively that “An invention is useful 
within the meaning of the statute if it is capable of performing some 


® Marshall, Comparative Utility as a Requisite of Patentability, 1 J. Pat. Off. 
Soc’y 550, 553 (1919). 

10 Bedford v. Hunt, 3 Fed. Cas. 1018 (No. 1217) (C.C.D. Mass. 1817); Lowell 
v. Lewis, 15 Fed. Cas. 1018 (No. 8568) (C.C.D. Mass. 1817). 

11 The classic example is a perpetual motion machine which lacks utility for this 
reason. 

12 Rickard v. DuBon, 103 Fed. 868 (2d Cir. 1900); Scott v. Aristo Hosiery Co., 
7 F.2d 1003, 1004 (2d Cir. 1925). 

13 Lowell v. Lewis, supra note 10. For a further opinion by Justice Story on the 
concept of utility, see Bedford v. Hunt, supra note 10. 

14 Walker on Patents 312 (Deller ed. 1937). 
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beneficial function claimed for it.” Once utility is found, “the degree 
of utility, whether larger or smaller, is not a subject for consideration, 
in determining whether the invention will support a patent . . .”%5 
There does not have to be commercial use,’® and the device may be im- 
perfect in operation and perform in a crude way.’" If the defense of 
non-utility is relied upon in an infringement suit, the evidence must show 
a total incapacity of the invention to do anything claimed for it.1* Any 
non-frivolous, non-injurious use, even if only in a laboratory, will 
suffice.!® 

The courts have often held that utility was present where the degree 
was slight. In Cusano v. Kotler the court held that a new game board 
had utility in that it provided a means of relaxation. A later, and more 
lucid, illustration of that principle is found in In re Citron where 
a method for the production of cancer tissue in animals was held to have 
patentable utility for research purposes. 

At the other extreme in chemical cases is the strict requirement of 
utility in cases involving therapeutic products. Not only must there be 
actual utility in the therapeutic field, but proof of this utility is re- 
quired.?? 


The test of patentable utility for a composition of matter set forth 
in Isenstead v. Watson™ was, “[W]ill the invention attain the purpose 


and will it operate as disclosed and claimed by the inventor?” This 
broad test is in conflict with the generally accepted definitions. For 
instance, if the only disclosed use of a new compound were considered 
as injurious or immoral, it would lack patentable utility.2* A combina- 
tion of the positive test set forth in the Isemstead case and the negative 
tests previously stated seems to be the most reliable basis at the present 
time for determining whether a chemical compound has patentable 
utility. Thus a chemical compound or composition must be able to 
attain its disclosed purpose, and this purpose must not be injurious, 
frivolous or immoral. 

In the early chemical cases the problem of patentability of inter- 


15 Curtis on Patents § 28 (1849). 

16 Technical Tape Corp. v. Minnesota Mining and Mfg. Co., 143 F. Supp. 429 
(S.D.N.Y. 1956). 

17 Williams v. Handschiegl, 48 F.2d 395, 9 U.S.P.Q. 186 (C.C.P.A. 1931). 

18 Scovill Mfg. Co. v. Satler, 21 F.2d 630, 634 (D. Conn. 1927). 

19 Electro-Dynamic Co. v. United States Light & Heat Corp., 278 Fed. 80 (2d 
Cir. 1921). 

20 159 F.2d 159 (3d Cir. 1947). 

21 251 F.2d 619, 116 U.S.P.Q. 409 (C.C.P.A. 1958). 

22 See Prusak, The Requirement for Proof of Utility in Patent Applications for 
ee egg Products, 35 J. Pat. Off. Soc’y 616 (1953) for a discussion of this 


prob’ 
23 i F. Supp. 7, 9 (D.D.C. 1957). 
24 Supra note 13, and accompanying text. 
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mediate compounds does not appear to have arisen, since most involved 
compositions devised for some particular use. Utility of new chemical 
compounds was assumed.”® This position was elucidated in Ex parte 
Watt** where it was stated, “they [the compounds] could be regarded 
as intermediates in the preparation of other compounds, since it is 
obvious that any organic compound can be so used.” Watt effectively 
held that use as an intermediate satisfies the utility requirement of the 
Patent Statute. 

The Watt decision can easily be criticized as too broad, since it is 
not always obvious that all organic compounds have inherent utility as 
intermediates.27, A more fundamental criticism, however, is that Watt 
failed to recognize the statutory demand that the disclosure show how 
to use the claimed compounds. It is often difficult to distinguish between 
these two requirements, since the courts frequently resort to the easier, 
but less precise, rationale of “lack of utility,’ where a proper framing 
of the issue would show it to be a question of the sufficiency of disclosure 
of how-to-use.?8 

Parker v. Marzall® and Ex parte Wintersteiner,® conflicting decisions 
on whether intermediate compounds met the utility requirement, have 
previously been analyzed.*! After discussing the two cases, it was con- 
cluded that utility as a chemical intermediate is probably sufficient 
“where the disclosure is specific and complete, and where the art is 
not useful for the same purpose.” *? This analysis again makes satisfac- 
tion of the utility requirement dependent upon a complete disclosure of 
how-to-use. Proper distinction between the two requirements indicates 
that use as a chemical intermediate would probably have satisfied the 
utility requirement of 35 U.S.C. § 1015* even before the Nelson decision. 


C. What Constitutes Sufficient Disclosure of How to Use an Invention? 


The two basic reasons underlying the requirement of disclosure of 





25 Lewers, Composition of Matter, 4 J. Pat. Off. Soc’y 530 (1922). 

26 63 U.S.P.Q. 163, 165 (Pat. Off. Bd. App. 1942). 

27 Avakian v. Fahrenbach (Comm’r of Patents, Interference No. 84,159 in the file 
of Patent No. 2,620,340, 1951). See 23 Geo. Wash. L. Rev. 113 (1954) for an 
analysis of this case. 

28 For example, the court in the Nelson case was faced with this problem and it 
felt an unscrambling of the confusion of the utility and how-to-use requirements was 
necessary. 280 F.2d at 177-78, 126 U.S.P.Q. at 247-48. Also, in Potter v. Tone, 36 
App. D.C. 181 (1911), the court held the invention had utility where the actual 
holding should have been that it was obvious how-to-use the invention, 

29 92 F. Supp. 736 (D.D.C. 1945). ; 

30 Wintersteiner, U.S. Patent 2,411,177, Nov. 19, 1946. 

31 Robbins, The Requirement of Utility in Chemical Applications, 20 Geo. Wash. L. 
Rev. 727, 734-35 (1952). 

82 Tbid. 
33 Supra note 4; see part II. A. of this note. 
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how to use have not substantially changed since the requirement was 
first enacted. Curtis said in 1873: 


But the ee of the whole of the statute directions are 
two; first to inform the public what the thing is of which the 
patentee claims to be the inventor . . . second, to enable the public, 
from the specification itself, to practice the invention thus described, 
after the expiration of the patent.** 


However, the description in the specification need only be directed 
to one skilled in the art. As Curtis elaborated: 


But although it is necessary that a specification should clearly and 
fully describe the invention, and should give the best process, ma- 
terial, and methods known to the inventor, yet it is not necessary 
for the patentee to describe the mode of making everything which 
he uses, or detail known processes, or explain the terms appropriate 
to the particular art, or science, or branch of industry to which 
his invention belongs. . . . [S]ome technical knowledge is pre- 
sumed on the part of those who will undertake, after the patent 
is expired, to carry out the invention.* 


The reasons for requiring a full, clear disclosure apply as well today. 
The actual requirement, now in section 112, has been little changed 
from the first Patent Act of 1790, for the above reasons. 

Regardless of difficulty to the applicant in describing his invention, 
the disclosure still must have the same degree of particularity.** The 
disclosure will not be sufficient if it merely hints at the manner of con- 
struction or only suggests a result, and the means of producing it are 
doubtful and unexplained." The statutory requirement is also not met 
when the specification is capable of different constructions.** A specifica- 
tion inadequately explains the manner of using the invention when further 
experimentation would be necessary.*® However, it is sufficient if the 
steps to be performed can be ascertained by simple, well-known tech- 
niques, since disclosure, in accordance with the statute, is addressed to 
one skilled in the art. 


34 Curtis on Patents 256 (4th ed. 1873). 

85 Id. at 308-09. 

86 In re Jolly, 172 F.2d 566, gh gt (CL 949). 

87 Thompson v. Dicke, 110 F.2d 98, 44 U vs 4: CCPA 1940). 

88 In re Crowell, 84 F.2d 206, 30 U.S.P. Q. 28 (C. 36). 

89 Halliburton Oil Well Cementing = Vv. Ea ea Well Surveying Corp., 
130 F.2d 589, 593 (Sth Cir. om) cert. di a 318 U.S. 758 (1942) ; In re Patrick, 
189 F.2d 614, 616, 90 U.S.P. AT P.A. 1951). 

40 In re Storrs, 245 F.2d 474, 4 U.S.P.Q. 293 (C.C.P.A. 1957). 
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Prior to In re Bremner“ the Patent Office considered that any 
organic compound could be useful as an intermediate under the rule 
of Ex parte Watt.4? However, after Bremner, which required that the 
intended uses be set forth in the specification, the Patent Office departed 
from its former practice regarding the disclosure necessary to support 
patentability of chemical compounds. As indicated in the amicus curiae 
brief of the American Patent Law Association in Nelson: 


Rejections for “lack of utility” now engage much of the time of 
the Patent Office and practitioners in the chemical field whereas, 
until about five years ago, practically no time was spent by either 
of these groups on utility-disclosure questions. In this new scrutiny 
of utility to judge its sufficiency, degrees or levels of utility are 
being distinguished to differentiate what is “practical” from what 
is not, and applications not meeting a criterion for “practical” 
utility established by the Patent Office are being rejected. 

The rejections are based not only on alleged failure to describe 
exactly what “practical” or end use a new chemical compound 
has, but also on lack of disclosure of a specific embodiment of 
such end use. 





In short, the action of the Patent Office in holding that there is 
no disclosure of utility without disclosure of an end use of the in- 
vention, often in detail unnecessary for those skilled in the art, is 
seriously impeding the development of the useful arts. This is 
believed to be contrary to the pre-eminent purpose of the patent 
system, which is to promote the progress of the useful arts.** 



















The problem presented to the court in the Nelson case stemmed from 
the Bremner decision which stated that while “no hard and fast ruling 
properly may be made fixing the extent of disclosure of utility necessary 
in the application we feel certain that the law requires that there be in 
the application an assertion of utility and an indication of the use or 
uses intended. It was never intended that a patent be granted on a 
product . . . unless such product be useful.” ** (Court’s emphasis.) 
Utilizing the rationale of the Bremmer decision, the interference 
examiner in Avakian v. Fabrenbach** reiterated that “the law requires 
that there be in the application an assertion of utility and an indication 
of the use or uses intended,” and, since the Bremmer rule admitted no 





41 182 F.2d 216, 86 U.S.P.Q. 74 (C.C.P.A. 1950). 
42 Supra note 26. 
48 Brief for the Am. Pat. Law Ass’n as Amicus Curiae, pp. 2-3, In re Nelson, 
supra note 3. 
44 In re Bremner, supra note 41, at 217, 86 U.S.P.Q. at 75. 
45 Supra note 27. 
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such exception, overruled as erroneous the Ex parte Watt*® holding 
that all organic compounds have an inherent utility as intermediates, even 
though not disclosed. And when the applicant eliminated allegations 
of therapeutic utility upon being faced with the problem of proving 
them, the Board held there was no disclosure of utility, citing Bremner.“ 

In Ex parte Tolkmith,** the rejection of an application for lack of 
disclosure of utility was affirmed where the only reference to utility was 
an assertion that the compound was used as “an intermediate for prepara- 
tion of more complex phosphorus derivatives and as a constituent of 
parasiticide composition.” The Board stated the requirement “is not 
satisfied by conjecture or suggestions only of the inventor of possible 
applications based on some similarity in chemical structure with old 
compounds of established utility.” *® The Board indicated as the mini- 
mum necessary disclosure a specific embodiment of the compound in 
an active parasiticidal composition, and a disclosure of how to use the 
composition against a specific parasite. 

However, in Ex parte Ladd,® the Board in a similar situation held 
that: 


when a newly discovered compound belongs to a class of com- 
pounds, the members of which have become well recognized 
to be useful for a particular purpose, and it is evident from the prior 
art that it is within the skill of the art to use the claimed compound 
for this purpose, the disclosure that the claimed compound may 
be so used is sufficient to meet the requirement of 35 U. S. C. 
2.60" ™ 


This effectively eliminated the Tolkmith requirement that the utility of 
the final product be known and specified. 
A final contribution to the unpredictability of the cases prior to 


46 Supra note 26. 

47 Ex parte Pennell, 99 U.S.P.Q. 56 (Pat. Off. Bd. App. 1952). 

48 102 U.S.P.Q. 464 (Pat. Off. Bd. App. 1954). 

49 Td. at 466. 

50 112 U.S.P.Q. 337, 338 (Pat. Off. Bd. App. 1955). 

51 Ibid. The disclosure of utility in the Ladd application was: . 
The unsaturated compounds obtainable by the method of our invention are 
particularly useful in the preparation of new halogen-containing addition poly- 
mers and interpolymers. Moreover, these compounds likewise serve as inter- 
mediates for a variety of organic syntheses including such reactions as halogena- 
tion, hydration and alkylation. 

The Board then based its decision on this finding of fact : 
[I]t is clear from the art of record . . . that it is well known how to poly- 
merize the compounds in question and that the resulting polymers may well 
be expected to possess a wide variety of uses, because the patents show that 
polymers having a wide variety of uses have been made from very closely 
related positioned isomers and homologs of the claimed compounds. 
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Nelson came in Petrocarbon Ltd. v. Watson.®* The applicant had listed 
certain properties of the claimed polymers such as thermal stability and 
acid resistance, and also taught that a film could be deposited from 
vapors of the polymer on a cool surface. The court, after refusing 
to admit expert testimony to show that those skilled in the art would 
know what “film” meant, held the specification insufficient under section 
112 and that the process had no patentable utility since no use was 
disclosed for the end product. 

Saying that “it is not apparent from the face of the specification how 
utility could in fact be achieved,” the court continued: 


But the present specification while indicating useful properties 
of the new polymer (heat and acid resistant) makes no such 
statement as to the film or explains how the film is to be used. 
Since one word “film” by itself does not connote a particular 
use, the specification is defective as a matter of law.** 



















Prior to 1950 it was the position of the Patent Office that any organic 
compound had utility as an intermediate.** After the Bremmer decision®® 
every application was required to contain an assertion of utility and an 
indication of the use or uses intended, and a flurry of Patent Office re- 
jections for “lack of utility” followed. 

The series of conflicting and confusing cases prompted by Bremmer 
forms the background against which the Nelson case was decided. Re- 
gardless of the correctness of the Nelson decision, it is apparent that the 
law in this field was in need of clarification. 





III. THe Ne son Case 


A. The Facts 





The Nelson application®’ related to the class of compounds known 
as steroids or hormones, and more specifically to new C-19 14- 
hydroxy androstenes with the double bond attached to the carbon 
atom 5. These new compounds were said to be valuable intermediates 
in the preparation of steroids wherein a hydroxy group is present in 
the 14-position, of steroids containing a 14, 15-double bond, and of 








52 Thid. 247 F.2d 800 (D.C. Cir. 1957). 


53 Id. at 801. A dissent felt that the word “film” connoted a particular use suf- 
ficient for one skilled in the art. Id. at 802. 


54 Ex parte Watt, supra note 26; Lewers, supra note 25. 

55 Supra note 41. 

56 See note 43 supra, and accompanying text. 

57 U.S. Patent application Serial No. 259,014, filed Nov. 29, 1951. 
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steroids the synthesis of which requires such groupings.®* The specifica- 
tion further suggested various methods of reacting the compounds.*® 

The Patent Office Board of Appeals held that the invention “lacked 
utility,” stating, “there is no evidence before us that. . . appellants 
ever produced a useful steroid from their . . . intermediates.” The 
Board, as had the examiner, relied on Bremner as controlling. 


B. The Decision 


In a 3-2 decision, with four opinions, the Court of Customs and 
Patent Appeals reversed the Patent Office, and found the disclosure to 
be fully compliant with sections 101 and 112 of the Patent Statute 
and with the rule of Bremmer. 

The majority of the court held that the appellants had asserted that 
their compounds were useful and had indicated an intended use in 
the field of steroid chemistry.*1 The court laid the groundwork for 


58 The actual language used in the specification was: 

The cardiac glycosides, such as digitoxigenin and the like, comprise steroids 
which contain an OH-group in the 14-position. Important physiological prop- 
erties are attributed to these steroids. However, synthetically produced C-19 
14-hydroxyandrostenes wherein the double bond is attached to carbon atom 5 
have not heretofore been known. 

A primary object of the present invention is the embodiment of such synthetically 
produced compounds, corresponding to formula I supra.* These new com- 
pounds are valuable intermediates in the preparation of steroids wherein a 
hydroxyl group is present in the 14-position, and of steroids the synthesis 
of which requires such groupings. 

*Formula “I” is the general structural formula of the claimed androstenes set forth 
in the specification. 

59 The specific disclosure was : 

Conversion of the androstene compounds to produce analogous saturated 14- 

hydroxy steroids is effected by hydrogenating the delta 5-double bond, for 

example, by catalytic methods. 
The specification also teaches that the acyloxy groups in the 3- and 11- positions of 
appellants’ compounds can be hydrolyzed to the corresponding 3-hydroxy groups and 
the latter oxidized to keto groups to produce the corresponding ketone compounds. 
It also teaches how the 17-keto group can be reduced to a hydroxyl group with 
the aid of an agent such as catalytic hydrogen, sodium borohydride, lithium aluminum 
hydride and the like, following these statements with illustrative reaction schemes 
setting forth the conversions by means of graphic formulae. 

© In re Nelson, 280 F.2d 172, 176-77, 126" U.S.P.Q. 242, 247 (C.C.P.A. 1960). The 
Board added, in affirming the examiner : 

35 U.S.C. 112 requires an applicant to fully describe how to make and use 
the invention and to set forth the best mode contemplated of carrying it out. 
Clearly appellants have failed to do that in this case because they have not 
shown how their intermediates may be used to prepare a single useful steroid. 
We are unable to conclude that a method for doing this would be obvious 
to one skilled in the art. (Board’s emphasis). 

61 This meets the test set forth in Bremner, but it is interesting to note that in a 
footnote to the Nelson opinion, 280 F.2d at 183 n.4, ge yet at 252 n.4, the court 
modified the Bremner rule by holding that “an assertion of utility” is a “meaningless 
formality” and is not required by law. The Court said: 

We think it only reasonable to infer from the fact of filing an application that 
the applicant asserts that the invention is new and useful, for unless it is 
both he has no right to a patent. 
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this holding by concluding that use as an intermediate satisfied Section 
101. However, it must be kept in mind that the court stated in a later 
part of the opinion that not “all compounds are inherently useful as 
‘intermediates.’ ” ® 

Having concluded that use as an intermediate was a patentable use, 
the court was next faced with the problem of determining whether there 
was a sufficient disclosure of how to use the new compounds as inter- 
mediates, as required by Section 112 of the Patent Statute. The court 
ruled that the specification was clearly sufficient to teach one skilled 
in the art how to use the compounds as intermediates; that is, how to 
convert the claimed intermediates into other steroids. Thus there a 
peared to be no real problem with respect to the disclosure of how 
to use the compounds; the ultimate question was whether the invention 
had patentable utility. 

The Nelson case did, however, make it clear that an applicant cannot, 
merely by calling his new compound an intermediate, expect to get a 
patent. In the language of the court: “Assuming, however, that a given 
compound would be so useful [as an intermediate], it would still be 
incumbent on the applicant to disclose what is to be made from it and 
how it would be done.” 


C. Analysis of the Decision 


1. Section 101—Invention to be Patentable Must be Useful 





Nelson holds that a compound useful as an intermediate in making 
other compounds has patentable utility. It is submitted that this holding 
is not inconsistent with the Constitution, the patent statute, or the 
prior decisions. 

The purpose of the patent system set forth in the Constitution is to 
promote the progress of the useful arts.*° The basic question, as stated 
in the majority opinion of Nelson, is, “Useful to whom and for what?” 
In answer to this question, it was concluded in effect, that a new and 
unobvious compound, useful as an intermediate in preparation of com- 
pounds in a class of compounds having known utility, is obviously 
useful to researchers in that particular class of compounds. The reasoning 
behind this result is that the discovery of the new intermediate may 





62 280 F.2d at 180-81, 126 U.S.P.Q. at 250. 
63 Td. at 185, 126 U.S.P.Q. at 254. 

4 Ibid. 

65 U.S. Const. art. I, § 8, and see note 8 supra. 
66 280 F.2d at 180, 126 U.S.P.Q. at 250. 
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actually open new horizons in the synthesis of known and potentially 
useful compounds.** 


The holding with respect to the utility requirement is subject to two 
interpretations. In its opinion, the court stated: “[W]e do not mean 
to imply that applicants for patents on new compounds can now rest 
on an assumption that they are useful as intermediates and obtain pat- 
ents without even suggesting what use may be made of them. . . .” 
(Court’s emphasis.)** The broader interpretation that can be given to 
this language in regard to section 101 is that the mere assertion in the 
specification that the compound is an intermediate will suffice. However, 
based on the facts of the Nelson case, such an interpretation, it is sub- 
mitted, would be too broad. The Nelson application disclosed that the 
new compounds were useful as intermediates to make other compounds 
belonging to a class of compounds having known utility. There is a 
vast difference between the mere allegation that a compound is an 
intermediate and the disclosure of utility in the Nelson application. 

It is believed that on the facts of the case, mere recognition that a 
new compound is an intermediate is not sufficient to satisfy section 101. 
The compound must be an intermediate in the production of other 
compounds which belong to a class having known utility. This con- 
clusion is supported by further language of the court: 


Weare not holding that all compounds are useful as “intermediates.” 
We have reason to believe that some are not, and it is a question 
of fact to be determined in each case. (Court’s emphasis.)® 


It is a reasonable inference that by “useful” the court meant patentably 
useful. In a non-patent sense, virtually every compound is useful as an 
intermediate, in that it can be reacted or chemically changed. Since, 
under this interpretation, the mere fact that a compound can be reacted 
is not sufficient, some additional fact must be present. That additional 
fact was present in the Nelson application, wherein the compounds 
formed from the intermediates belonged to a class having known utility. 
It is believed the more limited rule stemming from the facts of the 
Nelson case is the correct interpretation. 

Judge Kirkpatrick, dissenting in Nelson, stated that an intermediate has 


67 It is now settled in the United States that patent protection may be had for new 
chemical compounds. See Simons, Compounds as Inventions, 21 J. Pat. Off. Soc’y 542 
(1939), and Federico, Patents for New Chemical Compounds, 21 J. Pat. Off. Soc’y 544 
(1939). 

68 Supra note 63. 

69 Ibid. 
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no practical utility unless the final product has some utility."° He added 
that the disclosure of how to use the compound amounts only to 
an instruction to experiment.’ However, the majority in Nelson found 
that the disclosure specifically taught how the compounds could be 
reacted by specific known processes,”* and was therefore not merely 
an invitation to experiment. There is no requirement in the majority 
opinion that the new compounds be useful as intermediates in makin 

any specific compound. The reasoning in Judge Kirkpatrick’s dis- 
senting opinion may be based partially on this fact; moreover, the 
lack of a specific final product had been one of the principal reasons 
given by the Patent Office Board of Appeals in affirming the rejection.’* 
There was no disclosure of any specific therapeutically useful steroid 
that could be made from the claimed intermediates. In fact, there was no 
disclosure of any complete process for converting the claimed steroids 
to any specific steroid."* 

It is interesting to note that each authority relied upon by the court 
for a definition of patentable utility concerned non-chemical arts. The 
Nelson case presented the court with an excellent opportunity to an- 
nounce a definition of utility that would have more adequately aided 
solution of the particular problems in the chemical art. In all earlier 
cases involving the issue of utility in chemical patent application, there 
had been absent a workable general definition of what constitutes chemi- 
cal utility. Such negative tests as non-injurious or non-frivolous do not 


70 280 F.2d at 191, 126 U.S.P.Q. at 259. Judge Kirkpatrick stated : 

Describing the compound of this application as a “building block” has a 
certain persuasiveness, but could not product of any uncompleted research be 
so described, since others beginning where the inventor left off, can carry on 
the work, perhaps to a successful conclusion? What stands out clearly from 
the record is that the search for a useful therapeutic compound has stopped 
short of achievement and that the applicant has left the result of his unfulfilled 
efforts to successors for experimentation to see whether anything useful may 
come of it. 

71 280 F.2d at 191-92, 126 U.S.P.Q. at 259. 

72 The court’s conclusion that there were specific teachings of how to react the 
claimed compounds presents an interesting question. The record indicates that the 
issue of whether the disclosure of how to react compounds was a sufficient disclosure 
of how to use the compounds was never presented or raised in the Patent Office. 
The sole issue on appeal to the court was whether the disclosure that the compounds 
could be used as intermediates to make other steroids was sufficient to support a 
patent. (See note 58 supra, for the actual disclosure that was in issue on appeal.) 
However, in this case, the court made an excursion outside the issues presented on 
appeal to determine, as a matter of fact, that it would be obvious to a skilled chemist 
how to react the steroids, in view of the reactions suggested in the specification. On 
appeal to both the Board of Appeals and the court, appellants did not present 
these reactions as being compliant with section 112. It is felt, however, that the con- 
clusion that the methods of reacting the compounds would be obvious to a skilled 
chemist is correct. 

73 280 F.2d at 183, 126 U.S.P.Q. at 252. The Board contended that “appellants have 
not shown the production from their new androstenes of a single physiologically active 
steroid”. (Court’s emphasis.) 

74 See note 72 supra. 
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lend themselves readily to the chemical art. However, the court chose 
to follow the same law with respect to all statutory classes of invention. 


2. Section 112—Applicant Must Disclose How to Use the Invention 


Having disposed of the issue of utility, the court found no trouble in 
determining that the specification was fully compliant with section 
112. In one short paragraph, the court answered the main contention 
of the Patent Office: 


What has beclouded the issue in the present case is the nature of 
appellant’s use, which the Patent Office erroneously regarded as not 
meeting the statutory requirements on “utility.” With that issue 
out of the way, it is clear that they taught how to use their new 
compounds.”® 


It had been strenuously argued by the Patent Office that the ap- 
plicants did not disclose how to produce any active digitalis glycoside 
from their intermediates, nor any other specific physiologically active 
steroid from their intermediates.** The Nelson application disclosed 
only various methods of reacting the claimed compounds to form other 
compounds in a specific class of steroids, and thus fell far short of these 
requirements. However, by a critical evaluation of the requirements of 
section 112, the court was able to arrive at the conclusion that the 
Nelson disclosure fully met the requirements of the law. 


3. Summary 


The problem presented by the Nelson decision is its departure from 
the existing concepts of what is required to render a chemical compound 
useful as an intermediate. Prior to Nelson, a chemical compound, to be 
patentable, had to have a practical utility, and the practical utility 
had to be disclosed. It is not to be inferred that use as an intermediate 
is not sometimes, and perhaps often, a practical use, but the generally 
accepted practical uses were in such areas as treatment of human ailments, 
coatings, ingredients in paper, catalysis, etc. Based on the earlier ac- 
cepted definitions of chemical utility, a rule that the nature and manner 


75 Supra note 63. (Court’s emphasis.) 

76 280 F.2d at 176, 126 U.S.P.Q. at 247. This reasoning closely followed the con- 
clusion set forth in Reardon, The Utility Requirement in Chemical Patent Applica- 
tions, 38 J. Pat. Off. Soc’y 282, 287 (1952). After reviewing all the then pertinent cases 
on disclosure of utility, the author of that article reached the same conclusion pre- 
sented by the Patent Office in the argument of the Nelson case, writing: 

If in disclosing utility one teaches his compound as an intermediate in the 
formation of a final product, it should be shown what the final product is, how 
it is useful, how it is obtained, and in what manner it may be employed. 
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of making the final product must be disclosed would be the expected one 
with regard to the disclosure required to satisfy section 112 when the 
alleged invention was a chemical intermediate.” 

The actual holding in the Nelson case is that a compound that can 
be used to make other compounds of a class having known utility 
satisfies the requirements of section 101. A specific final product with 
a specific use need not be disclosed since section 112 requires, in part, 
that the specification disclose the manner of using the invention, and 
for an intermediate this would be the method of converting the com- 
pound into another compound. 


D. Comparison of Nelson with Petrocarbon 


On its face, the Nelson case is irreconcilable with the Petrocarbon™ 
case. In fact, Judge Kirkpatrick said that the decision in the Petrocarbon 
case, “in which the application was held insufficient for failure to 
disclose what use could be made of the product, is on all fours with the 
case now before the Court.” ”® In Petrocarbon, the specification was 
held to be defective as a matter of law because it failed to disclose a 
utility for the product produced by the claimed method. There was 
a disclosure that the polymer could be deposited in the form of a film, 
but there was no disclosure of a use for the film. The court refused 
to admit expert testimony to show that the uses of the film would be 
obvious to one skilled in the art. 

It is possible to distinguish Nelson from Petrocarbon on their facts. 
Nelson disclosed that the compounds could be used to make other 
steroids, and steroids of that type were disclosed as being useful in 
treating certain physiological ailments, whereas in Petrocarbon there 
was no disclosure of any general use for a “film.” However, the Court 
of Customs and Patent Appeals, rather than distinguishing the Petro- 
carbon case, refused to accept it as precedent, stating that it would be 
obvious to one skilled in the plastics art how to use the film, in view 
of its disclosed properties. These conflicting holdings lead to the con- 
clusion that the two courts™ that review Patent Office decisions are in 
direct opposition on a critical point of law. 


IV. EFFects oF THE NELSON DecIsION IN Ex PARTE PROSECUTION 
A. What Constitutes a “Useful” Compound? 


The most obvious and important change to follow from Nelson will 


- }eemgeadny ~ ra note 76 at 287. 

19 280 F F.2d at 192, 126 U.S.P.Q. at 259. 

80 Court of Customs and Patent Appeals and the Circuit Court of Appeals for the 
District of Columbia. 
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result from recognition by the court that chemical intermediates may 
be patentably “useful.” There will be attendant difficulties as to the in- 
dividual facts of each case, since the court felt that not all compounds 
are inherently useful as intermediates. However, the main effect of a 
liberalizing of the utility requirement of section 101 cannot be escaped. 

There is some question as to whether the decision in the Nelson case 
will change the practice with respect to proof of utility for therapeutic 
chemicals. The Nelson application contained no disclosure of any 
therapeutic utility for the claimed compounds, but did disclose that they 
could be used to make analogous compounds belonging to a class having 
known therapeutic utility. If an applicant now discloses that his new 
compounds are useful as intermediates, as in Nelson, and in addition, 
alleges a specific therapeutic utility for the new compounds, it appears 
that the applicant will still be held to the strict proof generally required 
for the alleged physiological effect.*! 


B. What Must be Disclosed Concerning “How to Use” the Compound? 


Having disclosed a utility that is patentably useful under section 101, 
the applicant must teach one skilled in the art how to carry out this 
utility.6 With respect to teaching how to use a new compound as an 
intermediate, the applicant must sufficiently disclose how to react the 
compound, indicate the class of compounds that will be produced by the 
disclosed reaction, and allege a general utility for that class of com- 
pounds. It does not appear, however, that an application for a new 
compound will satisfy the section 112 requirements, if its how-to-use 
disclosure represents only a method of making another compound having 
absolutely no known utility. Patents are not granted for completely 
useless products. Since the claimed compound is required to have 
actual utility as an intermediate, the final product must at least belong 
to a class of compounds generally having some utility. It appears that 
an applicant who discloses a new unsaturated compound, alleges it to 
be useful as an intermediate to make a saturated compound, and teaches 
the method of conversion will not be able to obtain a patent if there is 
no utility for the class of saturated compounds produced. 

There is another question that arises with respect to the utility of 
the final product made from the intermediate. If an applicant fully 
discloses how to make a novel compound, the fact that it is useful as 


81 For a general discussion of the Patent Office’s strict requirement with respect 
to proof of therapeutic utility, and specific cases decided on the rigors of this re- 
quirement, see Prusak, The Requirement for Proof of Utility in Patent Applications 
for Therapeutic Products, 35 J. Pat. Off. Soc’y 616 (1953). 

82 35 U.S.C. § 112 (1958). 


883 In re Bremner, supra note 41. 
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an intermediate to make other compounds in a specified class having 
utility which is not disclosed, and the method of making the conversion, 
would he be entitled to a patent under the decision in the Nelson 
case? Is the utility of the final class of compounds produced from the 
intermediate a question of fact susceptible of proof or is it a question of 
disclosure that is necessary to satisfy the requirements of section 112? 
There are some who believe that the patentable utility of a chemical 
compound can be proved at any time during the prosecution of an 
application.** On the other hand, the authorities, for example Bremner, 
hold that the specification must contain an indication of the use or uses 
intended. If a compound is useful for making other compounds in 
a class some members of which have a particular utility, then, under 
the Bremner decision, this utility must be indicated in the specification. 
The Petrocarbon* case is almost directly in point. The specification 
there taught the use of a polymer to make a film, but disclosed no utility 
for the film. Expert testimony was not allowed, with the consequence 
that proof of utility of the final product formed from the new inter- 
mediate could not be shown since there was no allegation of the utility 
in the specification. 

The Court of Customs and Patent Appeals in Nelson disagreed with 
the Petrocarbon case on the ground that, even without the expert testi- 
mony, it was obvious to one skilled in the plastics art how to use the 
polymers. It appears, therefore, that if the manner of using the new com- 
pounds is obvious to one skilled in the art, there need be no elaborate 
disclosure in the specification of how to use them. This reasoning is 
also supported by the Patent Office Board of Appeals decision in Ex 
parte Ladd.* 

Another possible inference from the Nelson decision, and clearly the 
broadest, concerns the aspect of complete obviousness. Suppose that an 
application were filed on a new compound which made absolutely no 
disclosure as to utility of the compound. Suppose, further, that in re- 
sponse to an insufficient disclosure rejection the applicant alleged and 
proved that the use of the compound in a known manner as an inter- 
mediate to form a known useful compound would be perfectly obvious 


84 Brief for the Conn. Pat. Law Ass’n as Amicus Curiae, p. 4, In re Nelson, supra 
note 60. In distinguishing between the “useful” requirement of section 101 and 
“how to use” requirement of section 112, the brief states: 

Let us assume now a second case for a chemical compound whose useful 
properties are not apparent and the specification does not say a word as to 
how the compound is to be used. But let us assume that the patentee submits 
proof during the prosecution that the chemical compound has an enormous 
utility, for example, that it is effective in the treatment of a serious disease. 
In this case, the proof that the invention is useful is available. 

85 Supra note 52. 


86 Supra note 50. 
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to one skilled in the art. This argument would clearly fail in view of 
the rule of Bremmer, reaffirmed by the court in Nelson, requiring “an 
indication of the use or uses intended.” 

Suppose, in a more limited vein, an application were filed disclosing 
a new compound, and disclosing that it could be used to make other 
specified compounds of a specified utility, but that the application con- 
tained no disclosure of the method of conversion. This would satisfy the 
requirement of section 101, as construed in Nelson, but would it 
satisfy section 112? Could the applicant prove that the method of con- 
version would be obvious to one skilled in the art? The language of 
the Nelson opinion is confusing in this respect: in one part of the opinion 
the court stated that compliance with the law depends on what is com- 
municated to one skilled in the art, and not necessarily on what is actually 
recited in the specification.*7 In other words, it could be obvious how 
to use a particular invention merely by naming it.8*° However, almost 
in the same breath the court said, “Assuming, however, that a given 
compound would be so useful [as an intermediate], it would still be in- 
cumbent on the applicant to disclose what is to be made from it and bow 
it is to be done.” * (Emphasis added.) It appears that the court is 
dogmatic in requiring that the method of using the intermediate must 
be set forth in the specification. However, to hold that an applicant 
could not show that the use of a compound as an intermediate would be 
obvious to one skilled in the art is inconsistent with the prior law. 

In summary, when a new compound is disclosed as being an inter- 
mediate for the making of other compounds, the inventor must disclose 
how to use the compound as an intermediate, unless the method of use 
is obvious. 

The Nelson case should not, however, be read so as to lull applicants 
into a false sense of security with possibly disastrous effects. If the 
only use disclosed in a patent is as an intermediate, and it is later found 
that the claimed compounds are totally incapable of use as such, the 
patent will then be declared invalid.®* Similarly, an applicant should be 
sure that the specification is fully compliant with the law as stated in 
Nelson since he can gain no benefit of his filing date if the specification 
is found to be fatally defective for lack of sufficient disclosure of utility.” 

87 280 F.2d at 184, 126 U.S.P.Q. at 253. 

88 Tbid. Examples given by the court of inventions having obvious utility and 
methods of use are a “match, hammer, paint, adhesive, or detergent.” 

89 Supra note 63. 

90 See Ex e Ladd, supra note 50. 

91 Scovill Mfg. Co. v. Satler, 21 F.2d 630 (D. Conn. 1927). 

92 See Ex parte Buc, 114 U.S.P.Q. 552 (Pat. Off. Bd. App. 1957); In re Smyth, 
189 F.2d 982, 90 U.S.P.Q. 106 (C.C.P.A. 1951). See also Lavin v. Pierotti, 129 F.2d 
883, 54 U.S.P.Q. 400 (C.C.P.A. 1942); and Whittier v. Borchardt, 154 F.2d 522, 


69 U.S.P.Q. 382 (C.C.P.A. 1946) for similar rulings in regard to cases involved in 
interference proceedings. 
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C. Double Patenting 


There apparently will be no direct effect on the law of double patent- 
ing as a result of the Nelson decision. However, it is possible that many 
more cases of double patenting will arise because of the relaxation of 
the requirements of section 112. 

The law with respect to double patenting is fairly well settled; it is 
the fact situations that cause trouble. One of the leading cases in this 
area is In re Byck.®* In that case, an inventor received a patent for 
a composition. In a co-pending application, he claimed the use of the 
composition as an electrical insulating coating. An analogous composi- 
tion was shown by the prior art to be useful as an insulating coating. In 
holding that the applicant was not entitled to the second patent, the 
court said: 


It is elementary that there cannot be more than one valid patent 
for the same invention, and if appellant’s claims here in issue have 
as an element of invention only the use of the composition patented 
to appellant, it would seem that in view of the Backeland reference 
appellant was attempting to secure a patent upon an obvious use 
of a composition for which he has already received a patent. 


It would probably be a relatively easy matter for a skilled chemist to 
determine a way of using a new compound as an intermediate. When a 
new compound is made and a utility other than the use as an inter- 
mediate is determined, an applicant may elect to file one application 
claiming the compound and disclosing it as an intermediate and a second 
application claiming the other use of the compound. A double patenting 
situation may result if the compound is found to be patentable and 
the use claimed in the second application is an obvious use. An inventor 
would have to weigh the advantages of two patents against the possibility 
of double patenting rejection before filing an application on a new 
compound. 


V. ErFrFects on INTER Partes Contests 
A. Interference 


The utility requirement for a constructive reduction to practice is, in 
effect, covered in other sections of this note, (i.e., the sections dealing 
with the effects of Nelson on 35 U.S.C. §§101 and 112) since it 
has long been established that there can be a constructive reduction 


98 48 F.2d 665, 9 U.S.P.Q. 205 (C.C.P.A. 1931). 
®41d. at 666, 9 U.S.P.Q. at 206. See also Ex parte Dean, 27 U.S.P.Q. 27 (Pat. 
Off. Bd. App. 1934) for a similar holding. 
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to practice upon the filing of a complete application.** The filing of a 
complete application is in essence what the above-mentioned sections 
treat. However, the requirements for establishing an actual reduction 
to practice are of a different nature from those for establishing a con- 
structive reduction to practice. 


The well-known statement from Corona Cord Tire Co. v. Dovan 
Corp.** that “A composition of matter is reduced to practice when it 
is completely composed,” although a starting point for this discussion, 
has been severely limited by more recent cases. A statement which more 
accurately reflects the current position as to actual reduction to practice 
appears in Rivise and Caesar, Interference Law and Practice: “A composi- 
tion of matter is reduced to practice when it is actually produced, un- 
less its usefulness is not apparent from its ingredients or manner of 
production, in which case its utility must be demonstrated by actual 
test.” 97 


The initial step in determining whether there is an actual reduction to 
practice of a composition of matter is an evaluation of what is known 
about the properties and the related prior art. If the situation is such 
that the inventor feels that tests are unnecessary, and the court is in 
accord, nothing more may be required. The court has considered tests 
unnecessary in regard to a complex organic ester where it was believed 
obvious that the ester would have utility as a plasticizer.®* Similarly, 
the court thought tests unnecessary in regard to cod-liver oil contained 
in tablets, since it was believed that the therapeutic value was well known, 
and the claims did not specify the quantity of cod-liver oil present in 
the tablets.* Also, when the properties suggest an obvious use for the 
compound, no more is required for an actual reduction to practice.’ 
In a recent decision, the Court of Customs and Patent Appeals stated: 


[I]n order to establish utility of a product it is not necessary to 
show that it can immediately and without change perform a useful 
function. Products are useful if they serve as starting materials 
or intermediates in producing other materials or articles which are 
directly useful . . . . the solution . . . must be considered useful 
if it could be treated by generally recognized processes to produce 
the useful glucuronic acid.” 


95 Automatic Weighing Mach. Co. v. Pneumatic Scale Corp., 166 Fed. 288 (1st Cir. 


1909). 
96 276 U.S. 358 (1928). . 
97 Rivise and Caesar, Interference Law and Practice 395 (1940). 
98 Kyrides v. Bruson, 102 F.2d 416, 41 U.S.P.Q. 107 (C.C.P.A. 1939). 
99 Larson v. Eicher, 49 F.2d 1029, 9 U.S.P.Q. 461 (C.C.P.A. 1931). 
100 Potter v. Tone, 36 App. D.C. 181 (1911). 
101 Reiners v. Mehitretter, 236 F.2d 418, 111 U.S.P.Q. 97 (C.C.P.A. 1956). 
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The court decided that the methods of producing the useful end product 
were well known and that nothing else was necessary. 

Under this liberal view of actual reduction to practice, it is possible 
that a compound which has obvious and actual utility as an intermediate 
could be reduced to practice when composed. This would depend on 
the belief of the inventor that tests were unnecessary, a known utility 
for analogous compounds, and the availability of well known methods for 
accomplishing the production of further compounds. The further com- 
pounds are not required to have known utility, but should belong to 
a class of compounds having generally recognized utility. 

If, however, the utility of a new compound is not known or apparent, 
a test is required to establish reduction to practice.? This would arise 
in situations where, for example, the aim of the inventor is to produce 
a new compound superior to existing compounds,’ and the problem 
is not in making the compound, but rather in the results obtained. 

The problem then resolves itself into a determination of what consti- 
tutes sufficient tests. As a basic requirement the tests should convince 
the inventor that the compound has utility. Once past that hurdle, 
however, the law is confused as to how far an inventor must go in making 
sufficient tests to show actual reduction to practice. The courts have 
held positions ranging from a requirement that the tests must be made 
under actual commercial conditions and demonstrate a practical utility’ 
to a position that the inventor’s ultimate purpose need not be achieved 
by tests in order to prove reduction to practice.’ 

The later cases appear to follow the more liberal viewpoint as to 
the sufficiency of tests and, in a sense, this is in accord with the Nelson 
decision. Under the strictest interpretation of the Nelson decision, in 
order to prove an actual reduction to practice it would be necessary to 
show the actual production from the claimed intermediate of a com- 
pound which is in a class of compounds having a known utility. How- 
ever, in view of the implication of the later cases, it is submitted that 
tests which show only that the claimed intermediate would be capable 
of use as such in the production of other compounds of a class having 
known utility, without the actual production of such compounds, would 
be sufficient. 

It is interesting to note that the Nelson decision, after stating “It would 


102 Thomas v. Michael, 166 F.2d ep 77 U.S.P. 
walla v. Marburg, 172 F.2d 227, 
108 Morway v. 3ondi, 203 F.2d'7 .Q. 
104 Knutson v. Gallsworthy, 164 F.2d 497, 508 
105 Muskat v. Schmelkes, 140 F.2d 984, S. 
106 Smith v. Bousquet, 111 F.2d + 
v. Wright, 183 F.2d 193, 86 U.S.P. 
107 Blicke v. Treves, "241 F.2d 71 et 
Papa, 265 F.2d 954, 121 U.S.P.Q. 413 
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not be proper in this ex parte case to make any pronouncement as to 
what is required by way of test to establish an actual reduction to 
practice in an inter partes case” (court’s emphasis), added that “it can 
be stated that so far as utility is concerned, there is but one standard to 
be applied, regardless of where or how the issue is raised.” 1° 

Since the question of actual reduction to practice in chemical cases 
turns to a large extent on the question of whether or not utility is 
present, it appears that the court in Nelson has in effect made a pro- 
nouncement in regard to inter partes cases. 


B. Rule 131 Affidavits’ 


A Rule 131 affidavit is obviously not an inter partes proceeding; how- 
ever, since the inception of the rule providing for this type of affidavit, 
the cases have held that the law to be followed with respect to the 
showing of facts is the same as in interference practice." Present law 
is the same.'"? Since the facts necessary to prove reduction to practice 
under Rule 131 are based on interference law, the conclusions reached 
above with respect to interference law apply equally well to Rule 131 
affidavits. 


VI. COoNCLUSION 


Since the Bremner decision fostered a too rigorous interpretation 
of the utility and how-to-use requirements, it was inevitable that an ap- 
propriate appellate court would rectify the situation. The Nelson de- 
cision should reverse the trend initiated by Bremmer and tenaciously ad- 
hered to by the Patent Office for the last ten years. Although there 
appears to be some doubt as to whether the facts properly before the 


108 280 F.2d at 187, 126 U.S.P.Q. at 255. 

108 37 C.F.R. § 1.131 (1960). Although this is the official citation, the rule is 
more commonly known as Rule 131 of the Patent Office Rules of Practice. This 
rule relates to affidavits of prior invention to overcome a cited patent or publication. 
Part (b) of the rule states, in : 

The showing of facts shall be such, in character and weight, as to establish 
reduction to practice prior to the effective date of the reference, or conception 
of the invention prior to the effective date of the reference coupled with due 
diligence from said date to a subsequent reduction to practice or to the filing 
of the application. 

110 One of the earliest cases on the point is Ex parte Grosselin, 1901 Dec. Com. 
Pat. 248, 254 (1901). In defining the kind of showing required under Rule 75, the 
predecessor of Rule 131, it was stated: 

[I]t requires the same kind of facts to be set forth which, if true, would establish 
prima facie his right to a patent even if the reference claimed the invention. 
The whole proceeding is by analogy to the interference practice, and therefore 
it follows that practice as closely as possible. This is necessary for the pro- 
tection of the public. 

111 McCrady, Patent Office Practice, 252 (4th ed. 1959) : 

The elements of proof required under Rule 131 are generally the same as those 
required in proving priority in an interference contest. 
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court in the Nelson case support the court’s own statement of the law, 
the rule set forth in the case is liberal, yet consistent with the Patent 
Statute and the prior law. 

The Nelson decision, although presenting a new concept with respect 
to disclosure of utility, clearly does not eliminate this requirement. The 
determination of utility as an intermediate should be easily ascertainable 
by a skilled chemist, and this fact should result in an earlier filing in the 
Patent Office of many chemical applications. However, it should be 
remembered that utility as an intermediate alone is not sufficient, since 
the final compounds must belong to a class some members of which 
have a known utility. This strict interpretation has been favored in 
this note since it is felt that an ambiguity exists in the Nelson decision 
and the facts of the case have therefore been looked to as controlling. 
Furthermore, if a broader rule is accepted, that to satisfy section 101 a 
new compound need only be capable of being changed into another 
compound, the court would be sanctioning as fulfilling one of the 
three requirements of patentability something that is inherent in virtually 
all compounds. This would be tantamount to eliminating the utility 
requirement for chemical compounds. 

Even though the court chose to find a conflict between the Nelson 
case and the Petrocarbon case, the Patent Office will effectively be bound 
by the more liberal view in Nelson, since an applicant, in choosing his 
course of appeal, will obviously exercise his option and appeal to the 
Court of Customs and Patent Appeals when faced with a situation 
similar to that in Nelson. 

It is believed that the rule of law announced in the Nelson opinion is 
sound. Although the liberal Nelson decision might even be termed radical 
when viewed in the light of Patent Office practice for the past ten years, 
it finds support in the language of the Bremmer decision and the Patent 
Statute. 
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FRAUD IN THE PROCUREMENT OF A PATENT 
David P. Cullen* and Robert V. Vickers** 


I. INTRODUCTION 


The far reaching social and economic consequences of a patent . .. 
give the public a paramount interest in seeing that patent monopolies 
spring from backgrounds free from fraud or other inequitable 
conduct... . 


These words of Mr. Justice Murphy succinctly state the position of 
the courts with respect to fraudulently procured patents. The recent 
case of Armour & Co. v. Wilson & Co.? has made the legal pro- 
fession aware of the opportunities for fraud which exist in present 
methods of prosecuting patent applications. A recent report® by the 
Senate Subcommittee on Patents, Trademarks, and Copyrights noted 
that in sixty applications examined by it in which a final rejection was 
overcome by affidavits, a “substantial number” of the affidavits did not 
appear sufficient for that purpose. It thus appeared to the Subcommittee 
that the half-truths which had misled the examiners in those cases pre- 
sented sufficient ground to seek methods which would, to some 
extent, remove the opportunity for fraud in the prosecution of patent 
applications. The American Bar Association has also recently turned 
its attention to the problem of fraud in patent cases.* Although it made 
no recommendations, the ABA committee reported several suggested 
remedies to the Annual Meeting of the American Bar Association in 
1959. Thus it appears that the practicing bar is also concerned with 
the “far reaching social and economic consequences” of fraud in the 
procurement of a patent. In view of current interest in the problems 
brought about by fraud, it is worthwhile to examine this area of the 
law in some detail. 


II. JupictaL RECOGNITION OF REMEDIES FOR FRAUD IN THE PROCUREMENT 
OF A PATENT 


There are various ramifications of a judicial finding of fraud in the 
procurement of a patent. Although judicial remedies in this area of the 


* Member, The George Washington Law Review, 1959-60, J. D., George Washing- 
ton Univ., 1960. 3 

** Member, The George Washington Law Review, 1959-60, J. D., George Washing- 
ton Univ., 1960. 

1 Precision Instrument Mfg. Co. v. Automotive Maintenance Mach. Co., 324 U.S. 
806, 816 (1945). . 

2 168 F. Supp. 353 (N.D. Ill. 1958), modified, 274 F.2d 143 (7th Cir. 1960). 

3S. Rep. No. 97, 82d Cong., Ist Sess. (1951). 

4 ABA, Section of Patent, Trademark & Copyright Law, Committee Rep. 1959. 
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law are still developing, there are now sufficient cases on the subject 
to permit a tentative analysis of the law. 


A. Historical Setting 


In early English law, a fraudulently obtained land patent could, by 
suit in the name of the King, be declared null upon a writ of scire facias 
to show cause why the patent should not be repealed or revoked.’ This 


action could be brought in equity,® and, when successful, rendered the 
patent void ab initio.* 


It was in light of this English background that the first letters patent 
act in the United States was drafted in 1790.8 Provision for individual 
suit to cancel letters patent was carried over into section 5 of the 1790 
Act® under which any private citizen could, upon motion, prompt a 
district court judge to compel a patentee allegedly guilty of fraud on 
the Patent Office to show cause why his letters patent should not be 
repealed. The patentee was safeguarded against unfounded suits by the 
further provision that the complainant should pay the costs of defending 
the suit in the event that the patent was upheld. 

Substantially the same provision for individual action against a fraudu- 
lently procured patent was included under section 10 of the Patent 
Act of 1793,!° which continued in force until repealed by the Patent 
Act of 1836.11 The latter act contained no provision for individual 


5See United States v. American Bell Tel. Co, 128 U.S. 315, 359-365 (1888) 
for a discussion of early cases on this subject. 

6 Attorney General vy. Vernon, 1 Vernon 277 (High Court of Chancery, 1684). 

7 Mowry v. Whitney, 81 U.S. 434 (1871). 

81 Stat. 109. 


® Ibid. Section 5 of the Patent Act of 1790 reads, in part, as follows: 

That upon oath or affirmation made before the judge of the district court, 
where the defendant resides, that any patent which shall be issued in pursuance 
of this act, was obtained surreptitiously by, or upon, false suggestion, and 
motion made to the said court, within one year after issuing the said patent, 
but not afterwards, it shall and may be lawful to and for the judge of the 
said district court, if the matter alleged shall appear to him to be sufficient, 
to grant a rule that the patentee or patentees . . . show cause why process 
should not issue against him, her, or them to repeal such patents; and if 
sufficient cause shall not be shown to the contrary, . . . the said judge shall 
order process to be issued as aforesaid, against such patentee or patentees .. . 
And in case no sufficient cause shall be shown to the contrary, . . . judgment 
shall be rendered by such court for the repeal of such patents; and if the party 
at whose complaint the process issued, shall have judgment given against him, 
he shall pay all such costs as the defendant shall be put to in defending the 
suit, to be taxed by the court, and recovered in such manner as costs expended 
by defendants, shall be recovered in due course of law. 

101 Stat. 318. For an example of proceedings under Section 10 of this Act, 
wherein it was decided that the process to repeal the patent was in the nature of 
a scire facias, see Ex parte Wood & Brundage, 22 BS. 603 (1824). See also 
Delano v. Scott, 7 Fed. Eas. 378 (No. 3753) (E.D. Pa. 1835). 

115 Stat. 117 (1836). 
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action against a fraudulently procured patent.'? Rather, section 15 of 
the Act included several statutory defenses'* to an infringement action in 
addition to those in section 6 of the 1793 Act. With this congressional 
emphasis upon individual defenses, the concept of affirmative individual 
action to cancel a fraudulently acquired patent was removed from the 
statutory law. 

In addition to the possibility of using a patentee’s fraud in the procure- 
ment of a patent as a defense in an infringement suit, there also exists 
as a more far-reaching remedy the right of the sovereign to sue to cancel 
patents so obtained,* which remedy was judicially determined to have 
been implied within the provisions of these acts. This right is based upon 
the obligation of the sovereign to protect the public from the apparent 
monopoly of the fraudulently obtained patent,’ and, when successful, 
renders the patent in question void ab initio and thus completely un- 
enforceable.** Although the apparent effectiveness of such a remedy 
would seem to preclude a need for a multitude of individual suits,’* the 
history of government action in patent fraud cases explains the apparent 
incongruity of increased judicial emphasis on individual actions. 


B. Suit by the Federal Government to Cancel a Patent Obtained by 
Fraud 


The early patent acts established no guides for determining the extent 
of the Government’s right to sue for the cancellation of a fraudulently 
procured patent. The determination of such a right was left entirely 
to judicial development. 


1. Development of the Right of the Government to Sue for Cancella- 
tion. The effect of the omission from the Patent Act of 1836 of pro- 
visions for individual action to cancel a patent was determined by the 
Supreme Court in Mowry v. Whitney. The defendant in the Mowry 


12 Unfortunately the debates and committee reports which accompanied the Patent 
Act of 1836 were not recorded. Thus it is impossible to determine the reason for 
the omission. 

13 5 Stat. 117 (1836). 

14 Attorney General v. Vernon, supra note 6. In this case, which involved a land 
patent, the court set forth the philosophy underlying suits by the sovereign to cancel 
a grant of letters patent in case of fraud, stating that the King ought not be in 
a worse condition than a subject. Later cases have applied this same rationale to 

cases concerning letters patent. 

15 United States v. Hartford-Empire Co., 73 F. Supp. 979 (D. Del. 1947). 

16 General Elec. Co. v. Richmond Street & Interurban Ry. Co., 178 Fed. 84 
(7th Cir. 1909). 

17 See United States v. American Bell Tel. Co., note 5 supra. 

18 A finding of fraud in an individual action is binding only upon the immediate 
parties and their assignees subsequent to judgment. Knight v. Rite Shoe Co., 23 
F.2d 903 (1st Cir. 1928). 

19 Supra note 7. 





FRAUD IN THE PROCUREMENT OF A PATENT 113 


case had obtained an extension of a patent on the strength of a fraudulent 
affidavit and had sued the plaintiff for infringement of the extended 
patent. The plaintiff then brought an action to cancel. In holding 
for the defendant patentee, the court pointed out that statutory pro- 
vision for private suits of this nature had been omitted from the Patent 
Act of 1836 and that private parties were thus no longer competent to 
sue to cancel. It was further noted that the fraud had been practiced 
on the government rather than on the individual and the former was 
therefore the logical party to sue for cancellation. 


The first attempt by the Government to cancel a fraudulently pro- 
cured patent was made more than 80 years after the original Patent 
Act of 1790,?1 in Attorney General ex rel. Hecker v. Rumford Chemical 
Works. The Attorney General sued in his own name and alleged 
that one of two reissue patents had been wrongfully and fraudulently 
obtained by reason of the patentee’s claiming that which was not de- 
scribed in the original letters patent. A demurrer was filed stating, 
among other grounds, that (1) George H. Williams, as Attorney General 
of the United States, had no lawful authority to file the original in- 
formation or to continue the proceeding, and (2) the information and 
proceeding were not in the name of the United States. 

In deciding the issues raised by this demurrer in favor of the de- 
fendant, the court first noted that the opinion in Mowry v. Whitney** 
indicated that the general public relies on the protection of the govern- 
ment and its officers in such cases. However, the court went on to 
observe that the Mowry case did not decide either what protection was 
to be provided for the general public or whether any right existed in 
any executive department of the government to institute suit for cancel- 
lation. 


Finding no precedent in the Mowry case, the court then turned 
to an examination of the history of the patent acts, beginning with 
section 5 of the Patent Act of 1790** and section 10 of the Patent 
Act of 179375 which had provided for individual action to cancel a 
patent. It was thought to be the implication of such provisions that 
Congress deemed it necessary to confer by statute authority for proceed- 
ings to repeal letters patent. It was then noted that the Patent Acts 


20 Under a statute then in effect, the patentee had obtained an extension to his 
letters patent on the strength of an affidavit to the effect that the patent grant had 
produced no revenue. 


21 Supra note 8. 

22 32 Fed. 608 (D.R.I. 1876). 
23 Supra note 7. 

24 Supra note 9. 

25 Supra note 10. 
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of 183676 and 18707? had conferred no such authority upon federal 
courts, but rather had transferred jurisdiction over protection of the 
rights of the general public to the examiner and Commissioner, with 
appeal from their decision to the courts, thus presumably precluding 
a collateral cancellation suit by the United States. 


However, the court did not rest its decision upon this reasoning, but 
held that even if the court could entertain such a suit by the govern- 
ment, the information should be filed in the name and on the behalf of 
the United States. Thus, while the court came close to denying the 
right of the United States to sue to set aside a patent, the actual holding 
was only that the Attorney General was not a proper party to such 
a suit. 


The more basic question as to the right of the government so to sue 
was not decided until United States v. Gunning,*® an action by the 
United States to vacate letters patent upon the ground of fraud. Al- 
legedly, the patentee had knowingly and falsely sworn that he was the 
first inventor and that the patented subject matter had not been in public 
use or on sale in the United States for more than two years prior to his 
application. The defendants demurred, urging that the suit could not be 
maintained in the absence of statutory authorization. This, of course, 
was the reasoning behind the strong dictum in the Hecker case.*® 
Judge Wallace rejected both the defendant’s theory of the case and 
the opinion of the court in the Hecker case. He pointed out that the 
provisions of sections 5 and 10 of the Patent Acts of 1790 and 1793,%° 
respectively, applied to private individuals and agreed that, in the case 
of private individuals, express statutory authority to challenge a grant 
of letters patent was necessary. However, Judge Wallace relied upon 
earlier precedent*! to hold that a bill in equity would lie to set aside a 
patent obtained by fraud, but only as between the grantee and the 
grantor sovereign. Thus the role of the government as the protector 
of the public from fraudulently procured patents, first discussed in the 
Mowry case and seriously challenged in the Hecker case, was ultimately 
established by the Gunning case. 


Shortly after the right of the United States to sue was established in 
the Gunning case, it was to some degree limited in United States v. 


26 Supra note 11. 
27 16 Stat. 198. 


2818 Fed. 511 (D.N.Y. 1883). The patent in question was later vacated and set 
aside in 22 Fed. 653 (D.N.Y. 1884), motion to reopen case denied, 23 Fed. 668 
(D.N.Y. 1885). 


29 Supra note 22. 
80 Supra notes 9 and 10. 
$1 Field v. Seabury, 60 U.S. 323 (1856). 
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Frazer.3* There the court recognized that the defendant had engaged 
in fraud, and recognized further that a bill in equity would lie to annul 
a patent so obtained. The court nevertheless dismissed the suit for want 
of equity, relying upon the fact that a bond was posted by private parties 
having an interest in the suit to indemnify the United States against 
all costs and expenses growing out of the proceeding. Even assuming 
that Frazer’s conduct was fraudulent, the court still felt that such con- 
duct alone would not clothe the court with jurisdiction to entertain 
suit in the name of the United States when the name was only used 
colorably.** 


2. Final Recognition of Government Suit for Cancellation. Federal 
action to cancel fraudulently obtained letters patent, was first examined 
by the Supreme Court in United States v. American Bell Telephone Co.*4 
In this case the United States sued to set aside two patents issued to Bell, 
the defendant’s assignor, subsequent to several purported acts of fraud 
by Bell on the Patent Office whereby he was made to appear the first 
inventor of the patented subject matter when in reality he was not. The 
defendant argued that the Patent Act of 1836°° had, by establishing 
statutory grounds of defense** in patent suits and abolishing the scire 
facias proceeding established by the Patent Act of 1793,57 precluded 
government suit to cancel letters patent. In addition the defendant main- 
tained that equity would act on the ground of fraud only when the 
facts which constitute the fraud do not afford a defense in litigation 
at law, and therefore that the government had no right to bring an 
action in equity to set aside the patents because any party sued in 
ordinary infringement litigation would have the defense that Bell was 
not the first inventor. 

Mr. Justice Miller, speaking for the court, rejected Bell’s reasoning, 
relying heavily upon the idea, first set forth in Mowry v. Whitney,3* 


3222 Fed. 106 (N.D. Ill. 1884). This case presents one of the most glaring 
examples of fraudulent conduct in obtaining a patent. Here the defendant Frazer 
had made the usual oath in his application for a patent to the effect that the alleged 
invention had not been previously known or used. In actuality, Frazer was the 
patentee of expired letters patent which contained the same subject matter covered 
by the patent in suit. In addition, the defendant had operated a business utilizing 
the subject matter of the original patent. 

33 A subsequent case, in which the United States attempted to cancel a_patent 
on the ground of fraud in the procurement, was decided in the same year as Frazer. 
This case, United States v. Colgate, 21 Fed. 318 (C.C.S.D.N.Y. 1884), held that 
the United States may not obtain an injunction to preclude a suit for infringement 
during suit to cancel the infringed patent. Subsequently, the bill was dismissed on 
demurrer in 32 Fed. 624 (D.N.Y. 1884) and appeal dismissed in 127 U.S. 792 (1888). 

34 Supra note 5. 

35 Supra note 11. 

86 Supra note 13. 

37 Supra note 10. 

38 Supra note 7. 
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that the government has an obligation to protect the public from the 
monopoly of a patent procured by fraud. Mr. Justice Miller then 
elaborated on the right of the government to sue to cancel a patent: 


That the government, authorized both by the Constitution and the 
statutes to bring suits at law and in equity, should find it to be 
its duty to correct this evil, to recall these patents, to get a remedy 
for this fraud, is so clear that it needs no argument... .%° 


Thus the right of the federal government to sue for cancellation of 
letters patent obtained by fraud was affirmed by the Supreme Court.” 

It was not until 1947 that the doctrine set forth in the first of the 
Bell Telephone cases*! was further delineated in United States v. Hart- 
ford-Empire Co.“ Here suit was brought to cancel, among others, an 
expired patent which had been obtained on the strength of the patentee’s 
presentation to the Patent Office of a fraudulent document tending to 
show the commercial success of the patented subject matter. Counsel for 
the defendant maintained that inasmuch as the patent had expired, the 
proceedings for its cancellation were moot. However, in holding for 
the United States, the court again relied upon the obligation of the 
government to protect the public from the apparent monopoly of the 
patent which was fraudulently obtained, whether for current or his- 
torical reasons. With this determination, the right of the government 
to sue to cancel a fraudulently procured patent has reached its broadest 
extension to date.* 

From the time of the original Patent Act of 1790** the United States 
government has sued to cancel a fraudulently obtained patent only nine 
times, despite the fact that the power of the United States to sue has 
not been seriously questioned since the Bell Telephone* case in 1888. 


39 Supra note 5 at 370. 

40 A second suit was brought against the American Bell Telephone Co. to cancel 
a fraudulently obtained patent in United States v. American Bell Tel. Co. 167 
U.S. 224 (1897). The issue before the court was whether or not Bell was guilty 
of fraudulent conduct in having the prosecution before the Patent Office for 13 years. 
It was held that the United States had shown no conduct which amounted to a 
fraud on the government, and the bill was dismissed. 

41 The United States was a party in only one suit to cancel a fraudulently procured 
patent during this interim. In United States v. Cold Metal Process Co., 62 F. Supp. 
127 (N.D. Ohio 1945), aff'd, 164 F.2d 754 (6th Cir. 1947) the acceptance of a 
government suit to cancel a patent as set forth in the original Bell Telephone case 
was followed and the suit was dismissed on a finding of no fraud on the part of the 
defendant. 

42 Supra note 15. 

48 There has, however, been one additional suit by the government since the 
Hartford-Empire case. In United States v. Standard Elec. Time Co, 155 F. 
Supp. 949 (D. Mass. 1957), appeal dismissed, 254 F.2d 598 (1st Cir. 1958), judgment 
for the defendant was granted upon failure of the United States to show fraud. 

44 Supra note 8. 

45 Supra note 5. 
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Notwithstanding, however, the relative dearth of litigation in this area 
and the presence of fraud in the procurement of many other patents, the 
courts have been reluctant to extend this right to private individuals* 
although the propriety of such suits is recognized in some foreign juris- 
dictions.*7 The suit was not allowed in the Frazer case,** even though 
brought by and in the name of the United States, because private parties 
had a special interest in the litigation. Although a citizen may prompt 
the attorney general to start cancellation proceeding, he has no power 
to compel him to do so or to control the suit once it is begun. 

While some writers have advocated government suits to cancel patents 
on grounds other than fraud," it is now apparent that government action, 
while attractive in theory, is not an adequate safeguard to the public 
interest in actual practice. It does not seem likely that there was justici- 
able fraud in only nine cases since the establishment of the patent 
system. Yet the United States has seen fit to fill the role of defender 
of the public interest in only nine fraud cases since that time. 


3. Other Possible Means for Attacking Fraudulently Obtained Patents. 
In view of the ineffectiveness of the most obvious governmental remedy 
for fraudulently obtained patents, the cancellation suit, an investigation 
of other possible remedies is warranted. This section is devoted to two 


apparent means of exerting federal controls over a patentee who attempts 
to enforce a fraudulently procured patent grant. For the purpose of 
this discussion, it will be assumed that the activities of the patentee or 
his assignee before the Patent Office did, in fact, amount to “fraud.” 


A. Federal Trade Commmission 


Under section 5 of the Federal Trade Commission Act (hereinafter 
referred to as FTC Act) it is unlawful to engage in unfair methods of 
competition in commerce, and unfair or deceptive acts or practices 
in commerce.5? The FTC may also exercise control over violations 
of the anti-trust laws which are considered unfair methods of competi- 


46 But see Murjahn v. Hall, 119 Fed. 186 (S.D.N.Y. 1902). 


47 For an illuminating discussion of the procedure in the United Kingdom for 
private suits for cancellation of a patent, see von Gehr, Revocation of Patents, 19 
J. Pat. Off. Soc’y 108 (1937). 

48 Supra note 32. 

49 2 Walker, Patents 1187 (Deller ed. 1937). 

50 Thid. 

51 Note, Revocation of a Patent by Government Suit, 48 Yale L. J. 1095-1101 (1939), 
wherein the author suggests cancellation proceedings against patentees who misuse 
their patent grant. 


52 52 Stat. 111 (1938), 15 U.S.C. § 45 (1958). 
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tion.** Since the attempt to enforce a fraudulently obtained patent 
would appear to constitute a violation of the anti-trust laws, as dis- 
cussed below, the FTC should be able to control the use of a fraudulent 
patent. 


In Decker v. FTC* respondent was advertising that a patented exhaust 
system would reduce gasoline consumption and perform other useful, 
but highly unlikely, functions. These benefits were stated in objects 
of the patent; however, the FTC held that their statement in advertising 
was misleading, and issued a cease and desist order. The appellate court 
rejected the respondent’s argument that only the district court or the 
CCPA had jurisdiction over this matter, and upheld the cease and desist 
order. 


The FTC now has pending a challenge to the use of a fraudulent 
patent in the Pfizer case®* which pertains to U.S. Letters Patent 2,699,052 
for the drug tetracycline. The FTC has alleged that this patent was 
obtained by fraud upon the Patent Office and that members of the 
drug industry obtained licenses under this patent with knowledge that 
the subject matter had been known for a period of years.** If the 
FTC is successful in this proceeding, another means of attacking a tainted 
patent will be available. Since the Wheeler-Lea amendment to the FTC 
Act in 1938,57 there is general agreement that the FTC is to protect not 
only competitors but also consumers.®* Section 5 uses broad language 
in order to allow flexibility and not to limit narrowly its applicability.” 
This attempt to protect the public by controlling unfair and deceptive 
practices contains no express prohibition which would prevent the FTC 
from acting in a situation such as that presented by the Pfizer case. 
In the absence of such a prohibition the FTC may be able to obtain 
desired relief in the Pfizer case and thereby establish a new federal 


53 FTC v. Cement Institute, 333 U.S. 683, 689 (1948). The Court said, assuming 
without deciding that the conduct charged in each count constituted a violation of 
the Sherman Act, that the FTC still has jurisdiction to conclude that the conduct 
is also an unfair method of competition and thereby violates section 5 of the FTC 
Act. See also FTC v. Motion Picture Advertising Co., 344 U.S. 392 (1953), re- 
hearing denied, 345 U.S. 914 (1953). The cases of FTC v. Pacific States Paper Ass'n, 
273 U.S. 52 (1927) and Fashion Originators’ Guild v. FTC, 312 U.S. 457 (1941) 
also ee that a violation of the anti-trust laws will be an unfair method of 
compe 

54 re | F.2d 461 (D.C. Cir. 1949). 

55 FTC Docket 7211 (1958). 

56 See McCauley, Antitrust —- of Predatory Patent Practices, American 
Patent L. A. Bull., June 1960, p 

57 52 Stat. 111 (1938), USC. % 45 (1958). 

58 Pep Boys v. FTC, 122 F.2d 158 (3d Cir. 1941). 

59 H. Rep. No. 1142, 63d Cong., 2d Sess. 19 (1914) : 

It is impossible to frame definitions which embrace all unfair practices. 
There is no limit to human inventiveness in this field. Even if all known 
unfair practices were specifically defined and prohibited, it would be at once 
necessary to begin over again. 
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remedy against a fraudulently obtained patent. If the Pfizer case 
results in a cease and desist order against the drug companies concerned, 
FTC action may furnish, in the future, a relatively inexpensive means 
of deterring an infringement suit on a patent that has been fraudulently 
obtained. 


B. Sherman Antitrust Act 


In addition to the possibilities for relief against a fraudulently procured 
patent found in the FTC Act, the Sherman Antitrust Act* may also 
be of use in these situations. Under section 2 of this act it is unlawful 
for any person to “monopolize, or attempt to monopolize . . . any part 
of the trade or commerce among the several states.” Not only is it un- 
lawful, but treble damages may be awarded to “any person who shall be 
injured in his business or property by reason of anything forbidden in 
the antitrust laws.” ® 

It is well established that under ordinary circumstances the grant of 
a patent confers a lawful monopoly.® However, the monopoly of a 
patent does not give universal license against positive prohibitions and 
is subject to the limitations of the Sherman Act, although under ordi- 
nary circumstances a suit for patent infringement is not an “attempt to 
monopolize trade or commerce.” ® 


Although fraud was not in issue, the opinion in United States v. 
United States Gypsum Co.® contained language which may indicate a 
judicial readiness to apply the Sherman Act to situations involving 
fraudulently procured patents. In the Gypsum case the defendant was 
being sued under the Sherman Act for a scheme to monopolize interstate 
trade in gypsum products through the use of patent license agreements. 
It was the contention of the defendant that while the monopoly thus 
obtained might otherwise be a violation of the Sherman Act, still, inas- 
much as patent rights were involved, the monopoly did not contravene 


60 See Decker v. FTC, supra note 54 at 463. The court was careful to bring out 
that the cease and desist order was against advertising and did not attack the patent. 
It was said, “They [FTC] did not draw into question the validity of the patent grant. 
Hence, the case is not one arising under the patent laws, cognizable only in a 
federal district court.” This language implies that the FTC would have no jurisdiction 
if the validity of the patent were in issue, or possibly even if the issue were the 
“scope of the patent.” This does not negate the possibility that a fraudulent patent, 
which is against public policy, may be challenged the FTC. 

61 26 Stat. 209 (1890), as amended, 15 U.S.C. §§ 1-7 (1958). 

62 38 Stat. 731 (1914), as amended, 15 U.S.C. § 15 (1958). 

63 United States v. American Linen Supply Co., 141 F. Supp. 105 (D. Ill. 1956). 

64 Hartford-Empire Co. v. United States, 323 U.S. 386 (1945); but see Vulcan 
Mig. Co. v. Maytag Co., 73 F.2d 136 (8th Cir. 1934), cert. denied, 294 U.S. 734. 
ie International Visible Sys. Corp. v. Remington Rand, Inc., 65 F.2d 540 (6th Cir. 

3). 
66 333 U.S. 364 (1947). 
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antitrust restrictions. The Government, on the other hand, endeavored 
to prove the patents invalid, which would remove the immunity from 
the Sherman Act. The Supreme Court, however, held that the licensing 
agreements were violations of the Sherman Act on other grounds. After 
so holding, the Court proceeded to reverse the lower court which had 
denied the right of the United States to prove the patents invalid, al- 
though this part of the opinion was unnecessary to the ultimate holding 
of the case. In so reversing, the Court noted that it was the position of 
the Government that the defendants had violated the Sherman Act 
because they granted licenses, which had the effect of creating a monop- 
oly, under patents which were invalid. Drawing an analogy to situations 
in which a licensee may challenge the validity of patents under which 
he is licensed, the Court then stated that the United States should have 
the same opportunity to show that the asserted shield of patentability 
does not exist in a suit to vindicate the public interest by enjoining viola- 
tions of the Sherman Act. From this language it is apparent that the 
Court believed that a monopoly asserted under an invalid patent would 
be a violation of the Sherman Act. 

There are innumerable cases in which a purportedly infringed patent 
has been held to be invalid. It is not unreasonable to believe that in a 
large majority of these cases the patentee was pursuing his remedy in 
good faith and had no knowledge of the invalidity of his patent. To 
allow the recovery of treble damages in such cases would place an 
undue burden upon the patentee and would ultimately decrease the value 
of all patent rights. It is, therefore, not surprising that the courts have 
refused to grant treble damages under such circumstances.*” 

A reasonable approach to the situation involving suit on an invalid 
patent was suggested in Morny v. Western Union Telegraph Co.,® 
which held that where patent rights and the bringing of prior infringe- 
ment actions are involved in an action for treble damages under the 
Sherman Act, the test is whether the infringement actions were brought 
in good faith. Applying such a test to the implication of the language 
in the Gypsum case, the conclusion may be drawn that treble damages 
may be recovered against a person who seeks to enforce the monopoly 
of a patent which he knows to be invalid. Manifestly, the recipient 
of a fraudulently procured patent would have knowledge of the patent's 
invalidity. Thus any attempt by him to enforce such a patent would, 
under the above conclusion, render him liable for treble damages. 





67 Cole v. Hughes Tool Co., 215 F.2d 924 (10th Cir. 1954), wherein it was held 
that a good faith suit for infringement of a patent later held invalid was not a 
suitable basis for treble damages. See also Report of the Attorney General’s National 
Committee on Antitrust (Comm. Print 1955) at 248 where the holding of the Cole 
case is approved. 

68 40 F, Supp. 193 (D.N.Y. 1940). 
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In summary, it would seem that the Sherman Act might reasonably 
be relied upon as a basis for a counterclaim for treble damages where 
an infringement action is brought by the patentee on a fraudulently 
procured patent. Further, the Justice Department might also be pre- 
vailed upon to institute an action under the Sherman Act where fraud- 
ulent patents are involved. 


C. Fraud in the Procurement of a Patent as a Defense to a Suit for 
Infringement 

In view of government inaction in cancellation actions, the courts have 

gradually come to recognize the materiality of a patentee’s fraud when 

the patentee sues for infringement of the fraudulently procured patent. 


1. Development of the Defense of Fraud. In 1869 the Supreme Court 
determined the effect of the 1836 Act’s omission of provisions for in- 
dividual cancellation action upon an alleged infringer’s right to defend 
by raising the issue of the patentee’s fraud. In Rubber Co. v. Goodyear,® 
an action for infringement of a reissued patent, the defendant pleaded, 
inter alia, the patentee’s fraud on the Patent Office in obtaining an ex- 
tension of the reissue. The court, however, interpreted such a defense 
as a collateral attack upon the Commissioner’s grant of the reissue, and 
held that as such it was precluded by the implications inherent in the 
omission from the successor act of the provisions of section 10 of the 
Patent Act of 1793. The Rubber Company case probably represents the 
apogee in judicial protection from the consequences of his fraud of a 
fraudulent patentee who sues for infringement. 

Following the Rubber Company case, the law regarding recognition 
of the defense of fraud began to develop in a different direction. Al- 
though this case was closely followed,” dictum in General Electric Co. 
v. Richmond Street & Interurban Railway Co." marked the beginning 
of a judicial trend away from the strict application of the Rubber Com- 
pany case. In the General Electric case, the plaintiff was suing for in- 
fringement of a reissue patent which, contrary to the statutory law of 
that time,’ contained broader claims than were contained in the original 

69 76 U.S. 788 (1869). 

70 See, e.g., Railway Register Mfg. v. North Hudson C. R. Co., 23 Fed. 593 (C.C.D. 
N.J. 1885) and Railroad Co. v. Dubois, 79 U.S. 47 (1870). 

71178 Fed. 84 (7th Cir. 1909). 

72 The statute in effect at that time was 16 Stat. 205 (1870), section 53 of which 
read in part as follows: 

Whenever any patent is inoperative or invalid, by reason of an inoperative or 
insufficient specification, or by reason of the patentee claiming as his own 
invention . . . . more than he had a right to claim as new if the error has 
arisen by inadvertence, accident, or mistake, and without any fraudulent or 
deceptive intention, the commissioner shall on the surrender of such patent 


and the payment of the duty required by law, cause a new patent for the 
same invention, . . . to be issued to the patentee . . 
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letters patent. As the court interpreted the statute, one of two con- 
ditions precedent had to be met or the Commissioner would have no 
authority to grant a reissue: either the original specification had to be 
defective, or the original claims had to include more than the patentee 
had a right to claim as new. However, neither condition was available 
under the statute unless the error arose without any fraudulent or decep- 
tive intention. Thus it might be inferred that, had the reissue application 
been filed with fraudulent intent, the Commissioner would have had no 
authority to allow the reissue, and, as stated by the court,” it would 
have been void. Under such circumstances, a showing of fraud per se 
would seem to have been sufficient to abrogate the reissue patent, even 
though the facts on which the fraud was based might not have served as 
one of the statutory defenses enumerated in section 15 of the Patent 
Act of 1836.7 

The effect of a patentee’s fraud in a reissue patent was determined in 
Staude v. Bendix Products Corp.™ in 1939. There it was held that 
where a reissue is “tainted with fraud” it is void ab initio and a claim, 
even though brought forward from the original patent, goes out with 
the reissue.** Hence, in the realm of reissue patents, since 1939 the 
fraud of the reissue patentee has been a complete defense in an action 
for infringement, and the holding in the Rubber Company case has 
been completely vitiated. 

Even before final judicial acceptance of fraud as a defense to a reissue 
patent, the basis for acceptance of fraud in the procurement as a defense 
against an original patent was established in Keystone Driller v. General 
Excavator Co.™ The plaintiff in this infringement suit had been aware 
of a possible prior use of the patented device such as would render the 
patent invalid. In order to negate the possible effect of the use on sub- 
sequent litigation, the plaintiff contacted the prior user and, for a 
valuable consideration, received an affidavit to the effect that such use was 
merely an abandoned experiment and consequently not a statutory 
bar to the validity of the patent. Evidence of this conduct was introduced 
at the trial by the defendants, who claimed the plaintiff had come into 
court with unclean hands. The court dismissed the suit on this basis 
and stated, in dictum, that the plaintiff’s fraudulent conduct before the 


78 The reissue was held to be “utterly void” in this case on the grounds that the 
Commissioner had no authority over the reissue. This was due, however, to the 
failure of the reissue to fulfill either of the conditions precedent, rather than to the 
presence of fraud. 

745 Stat. 117 (1836). 


75 26 F. Supp. 901 (N.D. Ind. 1939). 

76 See also Kitchen Co. v. Levison, 188 Fed. 658 (9th Cir. 1911) to the effect that 
reissue proceedings can be impeached for fraud. 

77 290 U.S. 240 (1933). 
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court would have required dismissal of a previous suit had it been shown 
there. Although the Keystone Driller case involved fraud on the court 
rather than in the procurement of a patent, it was cited in Radtke Patents 
Corporation v. C. J. Tagliabue Mfg. Co.,"* a case which apparently ex- 
tended the holding of the Keystone case. There, on plaintiff's motion 
to strike the defendant’s answering allegations of fraud on the public, 
unclean hands, and inequitable conduct, the court held that such allega- 
tions were acceptable. Thus, the holding of the Keystone case was ex- 
tended to include fraud on the public as well as on the courts. 

In the same year that the Radtke case was decided, the court in 
E. W. Bliss Co. v. Cold Metal Process Co.,” in dictum, indicated that 
the patentee’s fraud on the Patent Office could be used as a defense 
in an infringement suit. This case, however, was an action for declara- 
tory judgment of invalidity of the patent in question, and the allegations 
of fraud were stricken on the ground that a private litigant cannot have 
a patent declared invalid on the grounds that it was obtained by fraud.* 


2. Final Judicial Recognition of a Patentee’s Fraud on the Patent Office 
as a Defense in an Infringement Suit. In 1944, the Supreme Court was 
called upon to decide the case of Hazel-Atlas Glass Co. v. Hartford 
Empire.*' It was brought out during this litigation that Hartford Empire 
had devised a misleading article for the purpose of showing general 
industry acceptance of a device it was seeking to patent. Subsequently 
the article was used in the Patent Office to overcome the examiner’s 
rejection, and, still later, was displayed to the court for the purpose of 
upholding the validity of the patent in a suit for its infringement. The 
Supreme Court held for the defendant on the basis of the plaintiff’s 
fraud on the court in displaying the article at the bar. However, as in 
Bliss, the court went on to state in dictum that if the patentee’s fraud 
on the Patent Office had been known when the case was in the district 
court, that court would have been warranted in dismissing the suit.*? 
Shortly after the Hazel-Atlas case, the defense of a patentee’s fraud 
on the Patent Office was finally sustained by the Supreme Court. In 
Precision Instrument Manufacturing Co. v. Automotive Maintenance 
Machinery Co.,®* the Court was confronted with a scheme of fraud 
by the patentee in an interference before the Patent Office. Not only 
was it held that such fraud was a good defense, but also that the doctrine 
of clean hands applies against the fraudulent patentee no matter how im- 


78 31 F. Supp. 226 (E.D.N.Y. 1939). 
79 102 F.2d 105 (6th Cir. 1939). 

80 Mowry v. Whitney, supra note 7. 
81 322 U.S. 238 (1944). 

82 Td. at 250. 

83 324 U.S. 806 (1945). 
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proper the behavior of the defendant in the matter at bar. Moreover, 
the court held that the patentee’s fraud need not be such as would 
be punishable as a crime or as would justify legal proceedings of any 
character.* 

Even with the allowance of fraud as a defense to an infringement suit, 
there is authority that an individual may not bring a declaratory judg- 
ment action to declare a patent invalid on the basis of the patentee’s 
fraud. 

Under the doctrine of Precision an attorney may now defend with a 
plea of fraud in cases where fraud can be proved. While this defense 
may appear obvious in the light of earlier discussion in this paper, it 
should be noted that the full implications of the Precision holdings have 
not been appreciated in all jurisdictions.** Such judicial inertia is not 
surprising considering the difficulties encountered in the development 
of the defense, as well as the steadfast refusal of the courts to allow in- 
dividual suit to cancel a fraudulently procured patent. However, it is 
believed that the growing body of law and comment on this subject will 
serve to bring about recognition of the defense throughout the profession. 


Il. Jupicta, DeFinition OF FRAUD IN THE PROCUREMENT 


Fraud on the Patent Office was occasionally raised as a defense in an 
infringement suit prior to the Precision Instrument*' and Hazel-Atlas* 
cases. Since the courts summarily rejected this defense on the authority 
of Mowry v. Whitney,® it was not necessary to analyze the alleged mis- 
conduct to determine whether it might be considered to be fraudulent. 
Thus, upon the acceptance of fraud as a defense, there were no criteria 
by which the misconduct of an applicant could be evaluated to determine 
if it was fraudulent. The most authoritative source for determining what 
conduct the Supreme Court intended to be included within the meaning 


84 Td. at 815. 

85 E. W. Bliss Co. v. Cold Metal Process Co., supra note 79. See also 2 Walker, 
Patents 1185 (Deller ed. 1937). But see Wooldridge Mfg. Co. v. R. G. Le Tourneau, 
Inc., 79 F. Supp. 908 (N.D. Cal. 1948), where in an action for declaratory re- 
lief, the plaintiff demanded that he be adjudged a licensee, and alleged, inter 
alia, that a patent held by the defendants was obtained by fraud, that the patent was 
invalid, and that the defendants came into court with unclean hands. Despite the 
fact that the defendant patentees were not seeking affirmative relief, the court overruled 
their motion to strike the allegations of fraud and unclean hands. In doing s0, 
the court relied upon the Hazel-Atlas case for the proposition that, while earlier patent 
cases held that fraud in the procurement of a patent was a collateral issue, this view 
was losing favor and fraud in obtaining a patent is properly presented at any stage 
of the case. 

86 United Mfg. & Serv. Co. v. Holwin Corp., 13 F.R.D. 510 (N.D. Ill. 1952) 
— Research, Inc. v. Avco Mfg. Corp., 227 F.2d 137 (7th Cir. 1955). 

1 ‘ 

87 Supra note 83. 

88 Supra note 81. 

89 See Carson Inv. Co. v. Anaconda Copper Mining Co., 26 F.2d 651, 660 (9th Cir. 
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of fraud should be the opinions in the Hazel-Atlas and Precision Instru- 
ment cases, but neither opinion discusses in detail what conduct before 
the Patent Office is fraudulent. In the Hazel-Atlas case the term “fraud” 
was used as if it were established, without a discussion of the facts which 
gave rise to the finding. Further, it was not indicated whether the 
conduct necessary to vitiate a patent under the new defense should be 
sufficient to establish fraud as the term is commonly defined in other 
areas of the law, or whether the conduct must meet only the doctrine 
of unclean hands found in Keystone Driller v. General Excavating.” 
Although the opinion in the Precision Instrument case did indicate that 
knowledge is an element of fraud, there was still no definitive standard 
that could be used to evaluate a patentee’s misconduct before the Patent 
Office. 

In this context it was possible for the courts to evolve either a strict or 
a liberal interpretation of fraud. A strict interpretation of fraud in the 
procurement is found in United States v. Cold Metal Process Co.,"' a 
government action to cancel a patent. After recognizing that fraud 
consists of more than mere misrepresentation of a material fact, the court 
made the following statement: 


In addition . . . it is also necessary that the complaining party be 
induced to act upon misrepresentations in ignorance of their falsity 
and also that the party charged have knowledge that the repre- 
sentations are false.*? (Emphasis added.) 


However, upon examination of the cases that upheld the defense of 
fraud, it appears that the Supreme Court intended to establish a more 
liberal policy than that found in a government action to cancel a patent. 
Thus, the Hazel-Atlas case could only be an adoption of the doctrine of 
unclean hands as a defense in an infringement suit. With these possible 
interpretations of the Hazel-Atlas and Precision Instrument cases, it 
was inevitable that the meaning of fraud in the procurement of a 
patent would result from a process of judicial inclusion and exclusion. 


A. Elements of Fraud in Government Suit for Cancellation 


Since, as shown above, fraud has been long recognized as a basis for 
a government suit for cancellation, it is conceivable that the Hazel-Atlas 


1928) ; Bliss Co. v. Cold Metal Process Co., 102 F.2d 105, 110 (6th Cir. 1939). 

90 Supra note 77. 

91 Supra note 41. In this case there were affidavits to the effect that the metal 
produced under the applicant’s process possessed random orientation of the crystalline 
structure, a property long sought in the industry. In fact, the crystalline structure 
approached the random state, but did not satisfy the technical definition of this term. 

Id. at 140. 
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and Precision Instrument cases would have an impact in this area of 
litigation. However, in the government cases decided after Precision 
Instrument there is no indication that the standard for determinin 
fraud in these cases has been affected. In United States v. Cold Metal 
Process Co.®* the filing of a misleading affidavit did not amount to 
fraud. It was stated in this case that the government must show reliance, 
materiality and knowledge, as well as intent, before fraud could be 
established. The only other instance since the Hazel-Atlas case where 
the government sued to cancel a patent is United States v. Standard 
Electric Time Co.,% which indicated that there was no duty to mention 
all known related prior art. By stressing only “good faith” this decision 
could be an indication of a relaxation of the strict standard stated in the 
Cold Metal case. However, in view of the lack of any expressed change 
in the policy controlling suits to cancel a patent, the law as originally 
established in 1888 in United States v. Bell Telephone® and reaffirmed 
in the Cold Metal case, continues today. Thus, the definition of fraud 
in government suits to cancel a patent has not been noticeably affected 
by the recognition of fraud as a defense in an infringement suit. Con- 
versely, since cases in which the government is a party are not cited 
as authority for deciding the issue of fraud in an infringement suit, 
they would seem to have no effect on the cases wherein fraud is 
raised as a defense. 


B. Elements Necessary to Establish Fraud as a Defense in an Infringe- 
ment Action 


After the decision of the Supreme Court in Precision Instrument® a 
number of courts have been called upon to consider a patentee’s con- 
duct before the Patent Office to determine if that conduct amounts to 
fraud. These cases disclose a number of factors that are considered in 
determining whether a finding of fraudulent procurement is warranted. 
Salient among these factors are (1) intent, (2) knowledge, and (3) 
materiality. 


1. Intent. The intent to deceive the Patent Office appears to be one 
element necessary to establish fraud in the procurement. In the prosecu- 
tion of a patent application an applicant may traverse a Patent Office re- 
jection with a showing that the Patent Office failed to appreciate 


93 62 F. Supp. 127 (N.D. Ohio 1945), aff’d, 164 F.2d 754 (6th Cir. 1947). 

94155 F. Supp. 949 (D. Mass. 1952), appeal dismissed, 254 F.2d 598 (1st Cir. 1958). 
The applicant failed to produce a number of research papers which aided in discover- 
ing his fluid analyzer. The court declined to find fraud and stated that there had 
been no showing of a duty to disclose these materials. 

95 United States v. Bell Tel. Co., 128 U.S. 315 (1888). 

96 Supra note 83. 
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the merits of the alleged invention. As early as 1940 it was recognized 
that fraudulent imtent in traversing rejections would destroy the pre- 
sumption of validity.*? In determining the intent necessary to hold a 
patent invalid, or to cancel a patent grant, the courts consider the whole 
statement, and if it appears that the statement is made in good faith, 
it is excused.°* To meet the requirement of good faith, especially in 
submitting results of a unilateral test conducted under the control of 
the applicant, it is necessary to represent the results correctly, the 
conditions under which the results were obtained, and the manner 
in which the results apply to the rejection." Even where the representa- 
tions are not entirely correct, good faith will not necessarily be negated 
if it can be shown that the false representations resulted from a mistake 
of fact or improper terminology.’ Further, there probably is no intent 
to deceive if a statement, although generally false, is correct under 
conditions reasonably expected during the use of an alleged invention.’ 
Good faith in situations involving false statements is also established by 
showing that the representations were the result of mere overstatement 
because of the applicant’s excessive enthusiasm.’ 






2. Knowledge. This requirement was discussed in Armour v. Wilson,}® 
a recent case involving fraud as a defense. In this case the applicant at- 
tempted to traverse a rejection with a “rat test” in which his composition 
was compared with a known composition. The results of the test dis- 
closed a marked difference between the known composition and the 
applicant’s composition, a difference which was relied upon by the 
examiner in allowing the patent. In reality, however, the tests of the 
two compositions were not conducted under similar circumstances, and 


97 Floridin Co. v. Attapulgus Clay Co., 35 F. Supp. 810, 844 (D. Del. 1940). 
98 United States v. Cold Metal Process Co., supra note 93. 

% Floridin Co. v. Attapulgus Clay Co., 35 F. Supp. 810 (D. Del. 1940). 
100 Armour v. Wilson, 168 F. Supp. 353 (N.D. Ill, 1958). An affidavit that the 
composition did not react in the obvious manner was submitted to the Patent Office. 
The affidavit failed to state that the tests reported therein were done under different 
conditions, apparently to get the desired results. This case was affirmed although 
the finding of fraud was reversed. 274 F.2d 143 (7th Cir. 1960). The basis for 
reversing on the issue of fraud was the dubious argument that by finding fraud 
oe court would be imputing misconduct of persons of otherwise highly reputable 
character. 

dene Carson Inv. Co. v. Anaconda Copper Mining Co., 26 F.2d 651, 660 (9th Cir. 

102 Thid. 

103 J. A. Mohr & Son y. Alliance Sec. Co., 14 F.2d 799, 800 (9th Cir. 1926). A 
Statement that it was necessary to have pressure in the supply tank of a paint spray 
system that is higher than the pressure at the nozzle, although generally false, was 
correct when the spray nozzle was 40 feet or more above the supply tank. In this 
case fraud was not recognized as a defense. 

m 19) F. John Barnes Co. v. International Harvester Co., 51 F. Supp. 254 (N.D. 
105 Supra note 100. 
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it was concluded that the applicant had knowledge of this disparity. 
Placing particular emphasis on the applicant’s knowledge, the district 
court held the patent invalid on the authority of Hazel-Atlas v. Hartford 
Empire and Precision Instrument Mfg. v. Automotive Maintenance 
Machinery.‘ It should be noted that although the element of knowledge 
was not specifically mentioned in the Hazel-Atlas case, it cannot be 
inferred that knowledge is not necessary, since the case contained un- 
contradicted evidence showing that the fraudulent conduct was known 
to the applicant. 


Actually the requirement of knowledge was recognized quite early in 
General Metals Powder Co. v. S. K. Wellman Co., decided only a 
few months after the Hazel-Atlas case, where the applicant was con- 
fronted with a Patent Office rejection for lack of novelty in his powdered 
metal clutch lining. In order to overcome the rejection he filed af- 
fidavits allegedly based on knowledge and experiments, to the effect 
that the prior art relied on by the examiner included no “metallic net- 
work” such as was inherent in the applicant’s product. Although the 
affidavits were false on this point, they were not shown to be intentional- 
ly misleading, and thus fraud was not proven. These cases would seem 
to indicate that an applicant must know that his conduct or statements 
are false or misleading. 


3. Materiality. In addition to knowledge of the misleading nature of 
the statements and the intent to deceive, a third factor, materiality, may 
be necessary to a successful showing of fraud.1 It would appear that 
the statement must be material before a court will find fraud; however, 
the particular issue apparently has not been directly treated in the cases 
raising the issue of fraud. If it is necessary for the statement to be ma- 
terial, the courts could find that a fraudulent statement made in an 
affidavit which did not, in fact, traverse an objection or rejection by 
the Patent Office could not be used as a defense. However, before a 
court would consider the technical question of materiality, it would 
probably presume that, unless obviously otherwise, all affidavits accepted 


106 Supra note 81. 

107 Supra note 83. 

108 57 F. Supp. 220 (N.D. Ohio 1944). The holding of invalidity was based on the 
lack of invention rather than the showing of fraud in the presentation of false af- 
fidavits. 

109 S. Rep. No. 97, 82nd Cong., Ist Sess. 8 (1951). In this survey by the Sub- 
committee on Patents, Trademarks, and Copyrights of the Senate Committee on 
the Judiciary, it was asserted that in sixty representative patent files investigated 
where there was an affidavit to traverse a final rejection, a substantial number of the 
affidavits did not clearly overcome the factual objections. The investigation did 
not purport to determine the merits of the objection. If this survey is representative 
of conditions in the Patent Office, then an interesting question is raised concerning 
the effect of materiality on the defense of fraud in the procurement. 
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by the Patent Office are, in fact, material. One case in which the issue 
of materiality appears by implication is Martin v. Ford Alexander 
Corp.,4© where the court refused to find an affidavit fraudulent because 
there was no evidence that the affidavit was sufficient to overcome any 
specific objection which the examiner had raised against the issuance 
of the patents or of the claims in suit. Since this case stressed the 
wording of the statement rather than whether the statement was ma- 
terial, the issue is not settled.!!4 


C. Burden of Proof 


The seriousness of a charge of fraud has led to a strict burden of 
proof on the party making the allegation. Very recently a circuit 
court of appeals, in Armour v. Wilson,4? mentioned that it is easy 
to make charges of fraud, but the law rightfully insists that before 
legal rights may be based upon such charges, they must be established 
by clear and convincing evidence.** 


D. Evaluation of the Meaning of Fraud in Patent Suits 


After the Supreme Court recognized fraud before the Patent Office 
as a proper defense in an infringement suit, judicial interpretation 
could have resulted in equating fraud with the doctrine of unclean 


hands as had been indicated in Keystone Driller v. General Excavating.""* 
However, this has not been done since the elements of deceptive intent, 
knowledge, and materiality are usually necessary to establish fraud 
as a defense. These elements are commensurate with the definition of 
fraud in other areas of the law.!* Admittedly the importance of these 
factors in patent infringement cases has been established by lower courts 
and they are often discussed merely incidentally; but these cases still 
show a judicial inclination to define fraud as in other areas of law. 
This fact should be brought to the attention of the patent bar so 
that the defense can be properly prepared in situations where the public 
should be relieved from the impact of a wrongfully obtained patent. 
Since the defense of fraud entails a high burden of proof, it would 
not generally be used where another defense will vitiate the patent. 
However, the defense has no statutory bounds and can be used in any 


110 160 F. Supp. 670 (S.D. Cal. 1958). 

111 See Hazeltine Research v. Avco Mfg. Co., 126 F. Supp. 595 (N.D. Ill. 1954). 
The court refused to find fraud in delaying payment of the final fee when there was 
no proof of any fraudulent representation, misrepresentation or concealment of a 
material fact. 

112 Supra note 100. 

113 See also Haszar v. Cincinnati Chemical Wks., 172 F.2d 6, 11 (6th Cir. 1949). 

114 Supra note 77. 

115 See, e.g., Restatement of Torts 87le (1939). 
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fact situation where the elements of fraud can be proved even though 
the facts would not amount to a statutory bar to the complete patent. 


IV. Spectar SITuATIONS 


Fraud in the procurement of a patent has been defined by a number 
of requisite factors; however, since these factors were derived primarily 
from cases predicated on affirmative misconduct before the Patent Office, 
such as false affidavits under Patent Office Rules 131 and 132, a slightly 
modified approach may be necessary in situations involving (1) non- 
feasance (i.e., where information is withheld from the Patent Office), 
or (2) misconduct not actually directed toward the Patent Office. 


A. Fraud in Recent Cases Involving Suppression of Information 


Nonfeasance in prosecution of a patent application consists, for the 
purposes of this discussion, of failure to disclose to the Patent Office 
facts that are pertinent to the validity of the resulting patent. Under 
the Patent Act of 1952, a patent cannot be valid, inter alia, when there 
is knowledge or use of the invention before the devising thereof by 
the applicant, or public use or sale more than one year before the 
filing of the application.1* If an applicant knows of a statutory bar 
to the issuance of his patent, a strong argument may be made that the 
patent was obtained by fraud. The question appears to be somewhat 
academic for had there been a knowledge or use prior to the invention, 
or a public use or sale more than one year prior to filing the application, 
the patent would be invalid on these grounds irrespective of the fraudu- 
lent actions of the applicant. However, the problem arises when the 
statutory limitations do not completely invalidate the patent. For 
instance, a statutory bar may preclude only some of the claims in a 
patent, and the opponent may wish to invalidate the whole patent by 
showing a fraudulent concealment of prior art by the applicant. Another 
instance where fraud would be a more complete defense than the use 
of a statutory bar occurs when the material suppressed does not unques- 
tionably anticipate the patent claims, but is so close that it should be 
considered by the Patent Office. If the material is judicially interpreted 
as an anticipation the defense of fraud is not necessary, but if it does 
not completely anticipate, it can be argued that its suppression is fraudu- 
lent. 

A situation embracing a public use and sale by the applicant arose in 
Clark v. Ace Rubber Products." After deciding that the patent was 


116 35 U.S.C. 102 (1958). This section also includes a statutory bar if the invention 
is described in a patent or printed publication before the invention or more than one 
year prior to filing the application. 

117 108 F. Supp. 200 (N.D. Ohio 1952). 
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invalid for other reasons, the question of unclean hands was considered. 
During the prosecution, the applicant stated that prior to his invention, 
no one, so far as he knew, had ever made a molded rubber stair cover 
comprising both tread and riser covering parts. In fact, the applicant 
himself had made and sold such a stair cover years before. Although 
the statement to the Patent Office was concededly suspicious, no intent 
to deceive was apparent, and the assertion was rationalized on the grounds 
that the applicant was not aware of another person’s use or sale of a 
similar stair covering, and executed the oath with this erroneous inter- 
pretation of the law. 


Fraud was alleged for failure to disclose pertinent publications known 
to the applicant in United States v. Standard Electric Time Co.*® In 
this case the applicant failed to point out two previously written masters 
theses on the subject of his application. The court stated that no show- 
ing had been made of any statute, rule of the Patent Office, professional 
custom, or canon of ethics explicitly or implicitly requiring the ap- 
plicant or his solicitor to disclose to the Patent Office all material used 
in evolving the invention. If the applicant is aware of a printed publi- 
cation which clearly describes his invention, or comes so close thereto 
that every reasonable man would say the invention claimed was not 
original in view of the publication, then regardless of the personal view 
of the applicant that he is the first inventor, he will not be excused for 
his failure to disclose his knowledge."*® However, the applicant has 
no duty to cite every publication known to him merely because the 
publication is likely to be referred to by a vigilant examiner in the 
Patent Office, or by a rival in an infringement suit.’ 

When the reference is a prior patent assigned or issued to the assignee 
of an application or to the applicant there is only a slight possibility 
that the assignee or the applicant does not know of the prior patent. 
In such a situation the holding in the Standard Electric Time Co. case 
should apply unless a person would reasonably believe that the reference 
was not an anticipation. In W. E. Plechaty v. Heckett Engineering, 
Inc.,!*1 the applicant had obtained an earlier German patent for the same 
invention and failed to mention this to the Patent Office. The court 
held that the German patent was a statutory bar and also stated that the 
failure of the applicant to give notice of this foreign patent during the 
prosecution precluded any attempt by the assignee to enforce the patent 


118155 F. Supp. 949 (D. Mass. 1957), appeal dismissed, 254 F.2d 598 (ist Cir. 
1958). 


119 Td. at 952. 


120 Ibid. A similar result was reached in Becton-Dickerson v. Scherer, 106 F. Supp. 
665, 674 (E.D. Mich. 1952) wherein no duty to disclose was found. 


121 145 F. Supp. 805, 810 (N.D. Ohio 1956). 
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in equity. By so ruling the court held that the foreign patent was un- 
questionably an anticipation of the U.S. patent. Had the court found 
that the prior patent to the assignee was not, in fact, for precisely the 
same invention, they still could have vitiated the U.S. patent by holding 
that failure to disclose the foreign patent was fraud on the Patent Office. 
However, when a district court in Aghnides v. Meyers Co.'*? was faced 
with the issue of an applicant’s failure to disclose his prior patent, the 
prior patent was held to be for a different invention, so that there was 
no duty to disclose even though the patent was issued to the same in- 
ventor. This case seems to follow the dictum in the Standard Electric 
Time Co. case to the effect that the reasonableness of the applicant’s 
evaluation of the prior patent is to be considered in determining whether 
a failure to disclose is fraud on the Patent Office. 


B. Fraud in Recent Cases Involving Misconduct other than False 
Assertion to the Patent Office 


The principal instances of fraudulent conduct outside the actual 
prosecution of a patent are first, misconduct in terminating an inter- 
ference proceeding, and second, misconduct prior to the filing of an 
application. 


1. Interference Practice. Interference is a proceeding carried out by 
the Patent Office to determine the earliest inventor.’ During an 
interference proceeding the Patent Office acts as a judicial body to accept 
evidence by the two or more parties claiming to be the first inventor 
of the same subject matter. When the parties by themselves believe that 
they have determined priority of invention they can move to dissolve 
the interference proceedings and the Patent Office will not continue the 
determination of priority. It may be felt more advantageous for one 
of the parties to concede priority and obtain a non-exclusive license 
than to proceed with the interference which may produce proofs that 
would prevent any party from obtaining a patent. Since a concession 
of priority is legally acceptable, the question of whether this concession 
is fraud on the Patent Office arises only when, by conceding priority, 
a party obtains protection to which he is not actually entitled. It would 
appear that if it could be proved that the termination of the inter- 
ference proceedings was intended to suppress facts that would preclude 
issuance of a patent based on any of the interfering applications, these 
facts per se could be used to prove a statutory bar more conveniently 
than their suppression could be used as basis for the defense of fraud. 


122 117 F. Supp. 839 (N.D.N.C. 1954). 
123 2 Walker, Patents 889 (Deller ed. 1937). 
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However, the fraud defense would be available where the facts would 
not support a statutory defense, but where fraudulent intent could be 
proved under the reasoning of the Hazel-Atlas and Precision Instrument 
cases. 

The principal case raising the issue of fraud in dissolving an inter- 
ference by a concession of priority is Precision Instrument Mfg. Co. v. 
Automotive Maintenance Machinery Co.'** Automotive, the assignee 
of a patent application filed by Zimmerman, became involved in an 
interference with Larson, an assignor to Precision. It was later found 
that Larson possibly had committed perjury in producing proofs in the 
interference. Faced with the evidence of his attempted perjury in the 
interference, Larson conceded priority and assigned his application to 
Automotive. When Automotive settled the interference outside the 
Patent Office, it was aware of the possible perjury in the Larson applica- 
tion. In an infringement suit brought by Automotive the court held 
the patent obtained on Zimmerman’s application to be unenforceable 
even though there was no conclusive proof that Larson’s application 
was perjured. The Supreme Court said that “Automotive [plaintiff] 
knew of and suspected the perjury and failed to act so as to uproot it 
and destroy its effects,” continuing, “instead Automotive acted af- 
firmatively to magnify and increase those effects”.'°° This case ad- 
monishes the applicant to act with care in accepting a concession of 
priority in an interference proceeding, since it may be a defense to his 
patent if it is found that the circumstances disclose a fraudulent intent. 

In Eli Lilly & Co. v. Schenley Laboratories, Inc.,!** the district court 
upheld a patent although it was argued that an interference involving 
the subject patent had been settled by private arbitration to prevent the 
Patent Office from considering the manner by which the applicant dis- 
covered that a mixture of procaine and penicillin would form a salt 
of outstanding therapeutic character. It was stressed, however, that the 
information would not have precluded the issuance of a patent even if 
known by the Patent Office. It would appear that the Supreme Court 
has established a policy with respect to interference proceedings that 
will raise doubt in a number of fact situations where the interference 
is settled by arbitration.'?* 


2. Misconduct Before Filing the Application. A patent based on an 
application having a background of misconduct would be as inimical 
to the policy of a patent monopoly as would patents resulting from mis- 


124 Supra note 83. 

125 Td. at 819. 

126 112 F. Supp. 296 (S.D. Ind. 1953). 
127 Supra note 83. 
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conduct during the prosecution of an application. This view was ex- 
pounded recently in a district court case!** where the applicant’s assignee 
deluded another party working on a radio locating system while buying 
pertinent patents and perfecting its own patent situation. When the ap- 
plicant’s patent issued, it was held to be unenforceable even though the 
work of the other party might not invalidate the applicant’s patent. This 
holding was based on the Precision Instrument case and probably repre- 
sents the furthest extension of the defense of fraud. One implication of 
the holding in this case is that the defense of fraud found in the Pre- 
cision Instrument case is applicable to all conduct associated with the 
acquisition of a patent monopoly, even conduct prior to filing the patent 
application. 


V. CONCLUSION 


Although the inequities of a patent monopoly procured by fraud have 
long been recognized, only with the advent of fraud as a defense in an 
infringement suit was an adequate remedy provided. Previously these 
patents were immune to challenge in court except in an action by the 
government to cancel, and this remedy had not been invoked frequently 
enough to protect the public from tainted patents. After the defense 
was established in the Hazel-Atlas and Precision Instrument cases, the 
courts in effectuating the policy of these cases found a number of 
factors necessary for successfully showing fraud in the procurement 
of a patent. These factors include an intent to deceive, knowledge of 
the fraudulent nature of the misconduct, and materiality of the mis- 
conduct. They must be proved by clear and convincing evidence. The 
wide variety of patent infringement cases involving a defense of fraud 
indicates that the policy of the Supreme Court is being interpreted to 
include a showing of fraud in all aspects of the acquisition of a patent 
monopoly. From this it is reasonable to expect that this defense will 
grow in popularity. 

This investigation into the issue of fraud in patent litigation results 
in a number of observations helpful in understanding the impact of the 
subject on the body of patent law: 

(1) Although fraud is commonly available as a defense in other 
areas of law such as contracts and torts, this defense did not ipso facto 
apply to the highly technical and almost completely statutory field of 
patent law. The holdings before the Hazel-Atlas and Precision Instru- 
ment cases were that without statutory sanction a defense based on an 
allegation of fraud was immaterial. The patent bar must now be made 


128 Seismograph Serv. Corp. v. Offshore Raydist, Inc., 135 F. Supp. 342, 354 
(E.D. La. 1955). 
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aware of this defense and its ramifications as applied by the lower 
courts as well as the Supreme Court. 

(2) The defense of fraud can be pleaded in the alternative with a 
statutory defense. When any statutory defense is a complete bar to 
the patent, the proof of fraud is obviously not necessary; but in cases 
where the patent is fraudulently procured without giving rise to a 
statutory bar, the defense of fraud will prevent the injustice of enforcing 
a tainted patent monopoly. 

(3) With the advent of the defense of fraud, the trend is away from 
the relatively unused remedy of cancelling a fraudulently obtained patent 
by a government action. 

(4) Even though the case law is scarce on the use of fraud as a 
basis for a declaratory judgment on the validity of a patent, it would 
appear that if there is a justiciable issue, the courts should not be opposed 
to the use of fraud as a means for invalidating a wrongfully obtained 

atent. 
‘ (5) Although it is not established that a patentee of a fraudulently 
obtained patent may be deterred from enforcing his patent under Sec- 
tion 5 of the FTC Act or Section 2 of the Sherman Act, it would seem 
that both these acts are applicable. 

(6) The combination of all the remedies for a fraudulent patent 
should assure that the public interest is upheld and should make the 
patent bar more cognizant of possible implications from questionable 
procedures in obtaining a patent grant. 
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SOCIAL PSYCHOLOGICAL DATA, LEGISLATIVE FACT, 
AND CONSTITUTIONAL LAW* 


Janet G. Kohn** 


I. INTRODUCTION 


When a court or an agency finds facts concerning the immediate 
parties—who did what, were, when, how, and with what motive 
or intent—the court or agency is performing an adjudicative func- 
tion, and the facts are conveniently called adjudicative facts. When 
a court or an agency develops law or policy, it is acting legislatively 
. .. and the facts which inform the tribunal’s legislative judgment 
are called legislative facts. . . . Legislative facts are ordinarily gen- 
eral and do not concern the immediate parties. . . . whenever a 
tribunal engages in the creation of law or of policy, it may need to 
resort to legislative facts, whether or not those facts have been 
developed on the record. . . . 

The formulation of law and policy . . . obviously gains 
strength to the extent that information replaces guesswork or 
ignorance or hunch or intuition or general impressions." 


The findings of social science, expressed through the writings of 
scientists and through expert testimony of sociologists, psychologists 
and anthropologists, are appearing in courts of law with increasing 
frequency. Social scientific material has been judicially noticed, and 
these data have been presented by counsel to establish both adjudicative 
and legislative facts. This note will be limited to an investigation of the 
relevancy and materiality of social scientific knowledge in the determina- 
tion of legislative fact in constitutional litigation involving questions 
of civil rights and civil liberties.” 


* Originally prepared for Constitutional Law Seminar, George Washington Law 
School, Spring, 1960. 

** Editor-in-Chief, The George Washington Law Review; B.A., 1951, Antioch 
College. 

12 Davis, Administrative Law Treatise § 15.03, at 353-54 (1958). 

2 Social science evidence has also been used in the ascertainment of adjudicative fact. 
See, e.g., Tudor v. Board of Educ., 14 N.J. 31, 100 A.2d 857 (1953), cert. denied, 348 
U.S. 816 (1954); In re Girard’s Estate, Orphans’ Court of Philadelphia County, 
July 29, 1955, reported in 1 Race Rel. L. Rep. 325 (1956), aff’d, 386 Pa, 548, 127 
A.2d 287 (1956), rev’d sub nom. Pennsylvania v. Bd. of Directors of City Trusts, 
353 U.S. 230 (1957) (see particularly 1 Race Rel. L. Rep. at 334 for extended 
description of the social science testimony; the testimony was not referred to in the 
subsequent history of the case, although its substance was disbelievingly noted in a 
footnote, 127 A.2d at 301 (concurring opinion)). It has been suggested that such 
evidence is not only desirable but essential in obscenity cases, “unless we disbelieve 
that the literary, psychological or moral standards of a community can be made 
fruitful and illuminating subjects of inquiry by those who give their life to such 
inquiries, it was violative of ‘due process,’ to exclude the constitutionally relevant 
evidence proffered in this case.” Smith v. California, 361 U.S. 147, 166 (1959) 
Mr. Justice Frankfurter, concurring). 





SOCIAL PSYCHOLOGICAL DATA 


Il. Soctat SciENCE AND Civit RIGHTS: THE BEGINNING 


A. Shelley v. Kraemer 


When the Supreme Court announced in 1948 that racially restrictive 
covenants could not constitutionally be enforced by a court, it spoke 
not a whisper about the effects of enforcement on those excluded, or 
the consequences for the texture and strains of urban life. Reading the 
opinions in Shelley v. Kraemer® (the state cases) and Hurd v. Hodge 
(the District of Columbia cases), one would never guess that at every 
stage from trial through Supreme Court argument the data and opinions 
of sociologists had been elicited and cited on behalf of the defendant 
property-purchasers. When Shelley and company began their way 
through the courts, the enforcement of racial covenants was supported 
by precedent, prior decisions having reached their conclusions from a 
major premise of real property doctrine and a minor premise of reason- 
able self-interest. As part of the effort to induce the courts to create a 
new legal rule for these cases, sociological material was offered to 
demonstrate that the effects of racial ghettoes on those confined and 
on the city as a whole were so deleterious that the covenants were 


A third type of litigative use of social science should be noted. That is the use 


of fact-finding techniques developed initially by sociologists and social psychologists. 
In particular, public opinion polling has often been used in collecting data for presenta- 
tion in court. Although the technique has more frequently been employed in patent 
and trademark infringement, pure food and drug, and unfair competition cases, litigants 
have also attempted to bring it to bear on civil rights and liberties issues. See Irvin 
v. State, 66 So. 2d 288 (Fla. 1953), cert. denied, 346 U.S. 927 (1954) (poll as to 
extent of community prejudgment of murder case, offered in support of motion for 
change of venue). This case, the poll and the attempted use of the poll (it was ex- 
cluded from evidence as “hearsay on hearsay,” 66 So. 2d at 291) are discussed by 
Tanenhaus, Social Science in Civil Rights Litigation, in Aspects of Liberty 91 
(Konvitz & Rossiter ed. 1958) ; Woodward, A Scientific Attempt to Provide Evi- 
dence for a Decision on Change of Venue, 17 Am. Sociol. Rev. 447 (1952); Note, 
29 N.Y.U.L. Rev. 751 (1954), reprinted in Selected Writings on the Law of Evidence 
and Trial 870 (Ass’n Am. L. Schools, Fryer ed. 1957). See also Pollak v. Public 
Util. Comm., 191 F.2d 450 (D.C. Cir. 1951), rev’d, 343 U.S. 451 (1952) (radio 
broadcasting on municipally regulated streetcars; poll of rider reaction offered on 
issues of first amendment right of privacy and public convenience, comfort and 
safety). The problems of admissibility of opinion polls—whether they are hearsay, 
if so whether they fall within a recognized exception to the hearsay rule and/or 
whether they should be specially excepted as meeting the requirements for a (new) 
exception—are extensively and ably discussed in Sorensen & Sorensen, The Admissi- 
bility and Use of Opinion Research Evidence, 28 N.Y.U.L. Rev. 1213 "(1953) ; Zeisel, 
The Uniqueness of Survey Evidence, 45 Cornell L.Q. 322 (1960); Note, Public 
Opinion Surveys as Evidence: The Pollsters Go to Court, 66 Harv. L. Rev. 498 
(1953) ; Note, Evidence—Hearsay—Admissibility of Public Opinion Polls, 37 Minn. 
L. Rev. 385 (1953). See also Blum & Kalven, The Art of Opinion Research: A 
Lawyer’s Appraisal of an Emerging Science, 24 U. Chi. L. Rev. 1 (1956) (intensive 
analysis and appraisal of Stouffer, Communism, Conformity, and Civil Liberties: A 
Cross-Section of the Nation Speaks Its Mind (1955), with comments by Samuel 
Stouffer and Paul F. Lazarsfeld). 
3 334 U.S. 1 (1948). 
4 334 U.S. 24 (1948). 
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against public policy—hence a court of equity should not lend its powers 
to their enforcement. 

To this end, sociologists were called as expert witnesses and queried 
about population patterns in the cities involved, rates of inmigration 
by race, availability and condition of housing by race, the consequences 
of overcrowding for urban health, for crime, for juvenile delinquency, 
for family life. In preparing briefs for appellate review, petitioners’ 
lawyers had available a special memorandum amassing the sociological 
data. This memorandum was the precursor of the Social Science State- 
ment appended to appellants’ briefs in the School Segregation Cases,é 
in that it was the product of a committee of social scientists convened 
for this purpose by two sociologists who were among the country’s 
leading authorities on race relations. However, unlike the appendix in 
the School Cases, the memorandum was not presented to the Court, but 
was circulated to the lawyers for whatever use they chose to make of it. 
The most extensive use was made in the consolidated brief for petitioners 
in the District of Columbia cases,’ in which the index to non-legal ma- 
terials cited resembles the bibliography of a Ph.D. thesis. 

During argument before the Supreme Court, the sociological material 
was debated. Counsel for respondents in the Missouri case* argued that 
such arguments should be ignored, “[T ]his is a lawsuit, this is a court of 
law, and the problems before the Court are legal ones. . . . the problem 
of racial discrimination cannot be solved by judicial decrees and the 
current housing problem is no justification for a judicial amendment 
of the Constitution.”® When Thurgood Marshall, on behalf of the 
petitioners, asked the court to consider the effects of racial segregation 
on housing problems, crime, disease, and Negro morale, Justice Frank- 
furter asked, “What’s the relevance of all this material? If you are right 
about the legal proposition, the sociological material merely shows how 
it works. If you’re wrong, this material doesn’t do you any good.” © As 
reported by Clement Vose in his book on the covenant cases, 


5In some of the cases the sociologists testified also as to definitions of race, 
characteristics by which race may be identified, and the (im) probabilities of laymen 
accurately making such identifications. McGhee v. Sipes, 316 Mich. 614, 25 N.W.2d 
638 (1947) ; Hurd v. Hodge, 162 F.2d 233 (D.C. Cir. 1947). But the scientific defini- 
tions were no more deemed relevant here than they had been in 1923 when the 
Supreme Court held that a “high caste Hindu of pure Indian blood” was not a 
“white person” within the meaning of the then-prevailing naturalization statute, sum- 
marily rejecting anthropological theories and announcing that Congress had intended 
the “common” meaning of “white person.” United States v. Bhagat Singh Thind, 
261 U.S. 204, 213-15 (1923). 

6 Brown v. Board of Educ., 347 U.S. 438 (1954). 

7 Hurd v. Hodge, supra note 4. 

8 Shelley v. Kraemer, supra note 3. 

9 Quoted in Vose, Caucasians Only—The Supreme Court, the NAACP, and the 
Restrictive Covenant Cases 201 (1959). 

10 Td. at 202-03. 
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Marshall had to agree that it was not necessary to rely upon it, 
but that it had legal significance and was essential in the District 
of Columbia cases where the state action theory was not ap- 
plicable. There, he continued, the question of public policy was 
basic and the social and economic data should be an ingredient in 
any decision relating to the wisdom of enforcing restrictive cove- 
nants. Justice Frankfurter thereupon agreed that the sociological 
material might be of some legal significance, especially in the cases 
from the District of Columbia.™ 


Was the sociological material of any legal significance? Tested by 
visible influence on the opinions, the answer must be “No.” Yet such a 
test seems too narrow, for the role of legislative fact is a mediate one, 
to inform the judicial mind of the significance outside the courtroom 
of alternative solutions to the particular dispute presented in the court- 
room. We can wonder whether the sociological evidence disposed the 
Court, or any member, more favorably to consider the application of the 
“state action” doctrine than would have been the case absent such 
evidence.!2 


B. Sweatt v. Painter 


Social science findings were again offered on a policy question, and 
again through expert testimony, in Sweatt v. Painter, the Texas law 
school case. As was stated there in petitioning for certiorari: 


This case is believed to present for the first time in this Court a 
record in which the issue of the validity of a state constitutional 
or statutory provision requiring the separation of the races in pro- 
fessional schools is clearly raised. It is the first record which con- 
tains expert testimony and other convincing evidence showing the 
lack of any reasonable basis for racial segregation at the profes- 
sional school level, its inherent inequality and its effect on the 
students, the school and the state." 


In the trial record,!® amidst the testimony for each side of myriad 
deans and professors of law, appears the testimony of Robert Redfield, 
Professor of Anthropology, former head of the Social Science Depart- 


ment, University of Chicago. In direct examination of Dr. Redfield the 


11 Td. at 203. 
12“Puyblic policy,” i.e., that it would be unconscionable to permit a federal court 
to do what is constitutionally forbidden to a state court, was a ground of decision 
in the Hurd case, but again with no visible role for the sociological evidence. 
18 339 U.S. 629 (1950). 
14 Petition for cert., p. 2. 
15 Record, pp. 189- 
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“lack of any reasonable basis” for segregation, its “inherent inequality,” 
and its “effect” were brought out. Thurgood Marshall began the 
examination by asking a general question about the appropriateness of 
segregation to the purposes of education, whereupon Price Daniel, then 
Texas Attorney General, objected that this went beyond law schools. 
Marshall replied that the issue was unconstitutionality of the statutes 
requiring segregation, 


[W]e have the right to show their unconstitutionality. . . There 
are several ways of going about proving unconstitutionality of 
statutes. They haven’t shown any line of reasoning for the statutes. 
I imagine they are relying on the presumption that the statutes 
are constitutional. If they are relying on that we have a right to put 
in evidence to show that segregation statutes in the State of Texas 
and in any other state, actually when examined, and they have 
never been examined in any lawsuit that I know of yet, have no 
line of reasonableness. There is no understandable factual basis 
for classification by race, and under a long line of decisions by the 
Supreme Court, not on the question of Negroes, but on the 14th 
Amendment, all courts agree that if there is no rational basis for the 
classification, it is flat in the teeth of the 14th Amendment. 


The Court: I will let you offer your testimony. . 
Mr. Daniel: Do I understand they will be Vanieod to surveys on 
law students, or education in general? 
The Court: Of course, it is like throwing a rose into a group of 
flowers. The odor is there. We are presumed to act only upon 
what is admissible testimony, in the last analysis, anyhow, so I 
am going to hear it, and if in my opinion it is material and admis- 
sible testimony, I will consider it. If it isn’t, I will not.'® 


Dr. Redfield then testified to the desirability of integrated schools 
for the achievement of the purposes of education and the diminution 
of tensions between the races. He testified also to the present state of 
knowledge on the relationship of intelligence and race, explaining that 
although opinion had formerly been to the contrary, in recent years a 
more careful analysis of the older data had shown—as had more recent 
studies—that there are no inherent differences in intelligence by race.’ 

Whether the trial judge decided this testimony to be inadmissible 
or immaterial, or simply was not convinced by it, we cannot know. In 
any event, Sweatt lost. When the case reached the Supreme Court, 


16 Td. at 191-92. 
17 Td. at 193-94. 

An interesting, if unedifying, example of cross-examination of an expert witness 
appears in the record of Dr. Redfield’s testimony : 
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the state argued that segregation by race did not violate the fourteenth 
amendment because it was a reasonable classification, citing in support 
of this allegation (among other things) a sample survey by the Texas 
Poll, a professional opinion research organization, which reported that 
more than 4/5 of the whites and nearly 3/5 of the Negroes in Texas 
favored segregated universities.'® 


In deciding this case the Court did not reach the ultimate constitutional 
question, being content to find inequalities between the Negro and white 
law schools. Deciding thus, the Court did not need to consider the 
Redfield testimony on the propriety of segregation in education. 


III. Burpen oF Proor in Equa Protection CAsEs 


As in 1908 when the Brandeis brief was born,!® so in 1952 when the 
now-famous Social Science Statement” was appended to appellants’ briefs 


Dr. Redfield, how many of those surveys of the reaction of students have 
been limited to law school students ? 

Are you speaking of surveys which I made personally, or of which I have 
known? 

Which you made personally ? 

I have never made a survey of law school students. 

Is this testimony you have been giving based on surveys you have made, 
or you have read about? 

In larger measure, the latter. I have participated. 

a have participated in some? 

es. 

But the majority of the studies you have testified about and on which 
your testimony is based, are studies made by other people, and which you 
have read? 
A. That is the nature of science, sir. 
Q. Yes. I just want to be sure that is in the record. Somebody may not know 
that is the nature of science. 
Record, pp. 196-97 

18 Brief for Respondents in opposition to certiorari and appendix thereto, pp. 
62-63, 86-87. 

Compare Brief for the United States, pp. 23-57, Henderson v. Southern Ry., 339 
U.S. 816 (1950), a companion case challenging segregated train dining. As nominal 
appellee, the Government was of the view that the challenged practice was uncon- 
stitutional, and so argued—that legally-required segregation is inequality, that 
separate-but-equal should be discarded. In its brief the Government cited numerous 
social scientific works and made an argument basically psychological: that segregation 
creates a caste system, legally-authorized ostracism. 

19 Muller v. Oregon, 208 U.S. 412 (1908). For purposes of this paper, the case 
has a double significance: for Mr. Brandeis’ marshalling of social data germane to 
a constitutional decision, and for the explicit acknowledgement by the Court that 
legislative fact was considered in reaching its decision. “Constitutional questions, it 
is true, are not settled by even a consensus of present public opinion. . . . At the 
same time, when a question of fact is debated and debatable, and the extent to which 
a special constitutional limitation goes is affected by the truth in respect to that fact, 
a wide-spread and long-continued belief concerning it is worthy of consideration. 
p= Be judicial cognizance of all matters of general knowledge.” 208 U.S. at 
20-21. 

20 Appendix to Appellants’ Briefs, The Effects of Segregation and the Consequences 
of Desegregation: A Social Science Statement, Brown v. Board of Educ., 347 U.S. 
483 (1954), reprinted in 37 Minn. L. Rev. 427 (1953). 
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in the School Segregation Cases,?4 state legislation was being challenged 
as violative of the equal protection and due process clauses of the 
fourteenth amendment. But in two significant respects the cases, Muller 
v. Oregon and Brown v. Board of Educ.,* differed: (1) the social or 
social-psychological data were presented in Muller by the proponent of 
the statute, in Brown by the legislation’s challengers; and (2) in the latter 
case but not the former, race was the basis of classification. 

The first distinction—support of or opposition to the statute—is signif- 
icant because of the location and nature of the burden of proof in an 
equal protection case. The Court has often defined this burden, in 1957 
reaffirming an earlier cataloguing of its elements as follows: 


1. The equal protection clause of the Fourteenth Amendment 
does not take from the State the power to classify in the adoption 
of police laws, but admits of the exercise of a wide scope of dis- 
cretion in that regard, and avoids what is done only when it is 
without any reasonable basis and therefore is purely arbitrary. 

2. A classification having some reasonable basis does not offend 
against that clause merely because it is not made with mathematical 
nicety or because in practice it results in some inequality. 

3. When the classification in such a law is called in question, if 
any state of facts reasonably can be conceived that would sustain 
it, the existence of that state of facts at the time the law was enacted 
must be assumed. 

4. One who assails the classification in such a law must carry the 
burden of showing that it does not rest upon any reasonable basis, 
but is essentially arbitrary. 


Note that the test does not require an existent sustaining state of facts, 
but only one conceivable. It has also been stated, in language reminiscent 
of tests of due process, that “a classification to be consistent with the 
equal protection clause must be based on a real and substantial difference 
having reasonable relation to the subject of the legislation.” * 

It is apparent that by this test the proponents in Muller had only 
to make out hypothetical factual support, had only to show that the 
Oregon legislature could reasonably have believed the legislation an 
appropriate remedy for a probable evil. But by this same test, appellants 
in the School Cases, in order to support a claim of prima facie uncon- 


21 Brown v. Board of Educ., 347 U.S. 483 (1954). 
22 Supra note 19. 
23 Supra note 21. 


24 Morey v. Doud, 354 U.S. 457, 463-64 (1957), quoting from Lindsley y. Natural 
Carbonic Gas Co., 220 U.S. 61, 78-79 (1911). 
25 Quaker City Cab Co. v. Pennsylvania, 277 U.S. 389, 402 (1928). 
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stitutionality,”® would have had to negate amy factual basis for the segre- 
gation statutes. 

However, here the second difference between Muller and Brown 
comes into play, for in cases challenging a racial classification the test 
seems to be different and the burden differently located. The fourteenth 
amendment “was adopted to prevent state legislation designed to per- 
petuate discrimination on the basis of race or color.” 7" “[O]nly the 
most exceptional circumstances can excuse discrimination on that basis 
in the face of the equal protection clause. . . .” 2 And in upholding the 
federal government’s relocation of the west coast Japanese-Americans, 
the Court said, “all legal restrictions which curtail the civil rights of 
a single racial group are immediately suspect. . . . courts must subject 
them to the most rigid scrutiny. Pressing public necessity may some- 
times justify the existence of such restrictions; racial antagonism never 
can.” 7° In short, when race is the criterion, the presumption of con- 
stitutionality is reversed. 

An example of these two approaches to an equal protection problem, 
and of the way in which social science can be utilized by each, is afforded 
by Perez v. Sharp, the only case in which a miscegenation statute 
has been struck down as a denial of equal protection of the laws. In an 
original mandamus proceeding in the California Supreme Court, peti- 
tioners sought to compel the issuance of a marriage license which had 
been denied them under sections of the California Code prohibiting 
marriage between white and Negro persons and declaring such marriages 
void.*! Petitioners claimed that the statutes unconstitutionally infringed 
upon their free exercise of religion, since their church permitted bi-racial 
couples to participate in its marriage sacrament. Writing for a voting 
majority of four, but in an opinion joined by just one of his colleagues, 
Judge Traynor quickly disposed of this argument*? and moved on to 
what he saw as the crucial question in the case: whether a state may re- 
strict an individual’s fundamental right to marry by restricting the scope 


26 Prima facie unconstitutionality is not the only possible ground of objection to 
a statute; one may argue that a statute, valid on its face, is unconstitutional as ap- 
plied to him. To this argument there are no relevant legislative facts, for the deter- 
mination turns on characteristics of the challenging party: is he or is he not within 
the class to which the statute applies. 

27 Railway Mail Ass’n v. Corsi, 326 U.S. 88, 94 (1945). 

28 Oyama v. California, 332 U.S. 633, 646 (1948). 

29 Korematsu v. United States, 323 U.S. 214, 216 (1944). 

80 32 Cal. 2d 711, 198 P.2d 17 (1948) (appearing in 198 P.2d as Perez v. Lippold). 

31 Cal. Civ. Code $$ 60, 69. 

82 “If the miscegenation law under attack in the present proceeding is directed at 
a social evil and employs a reasonable means to prevent that evil, it is valid regardless 
of its incidental effect upon the conduct of particular religious groups. If, on the 
other hand, the law is discriminatory and irrational, it unconstitutionally restricts 
not only religious liberty but the liberty to marry as well.” 32 Cal. 2d at 713-14, 
198 P.2d at 18. Cf. Reynolds v. United States, 98 U.S. 145 (1878). 
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of his choice of spouse on the basis of race alone without violating the 
equal protection clause of the fourteenth amendment. 

Judge Traynor assumed without deciding that in regulating funda- 
mental rights a state may classify by race even in the absence of an 
emergency creating a clear and present danger. However, he found it 
clear that such a law could not be based on “general assumptions as to 
traits of racial groups.” ** The test must be whether or not the classi- 
fication was based on racial differences bearing a substantial relation to 
a legitimate legislative objective. Since race restrictions were suspect, 
exceptional circumstances would have to be found if the statutes were 
to be justified. In other words, the starting point was a presumption 
against the legislation and its defenders bore the burden of persuasion. 

Among the arguments for the statutes, several were refuted by Judge 
Traynor in whole or in part with social scientific authority: 



















(1) Argument: Miscegenous marriages produce deplorable results; 

children are sickly and effeminate. 

Rebuttal: “Modern experts are agreed that the progeny of 

marriages between persons of different races are 
not inferior to both parents.” (Citing writings of 
anthropologists. )* 

(2) Argument: Some other races are physically inferior and mix- 
ture with them would contaminate the Caucasian 
race. 

Rebuttal: “Scientists give various interpretations of statistics 
on fertility, analyzing them in the light of en- 
vironmental as well as hereditary factors.” (Citing, 
inter alia, Myrdal, An American Dilemma 
(1944).)%° 
“The categorical statement that non-Caucasians 
are inherently physically inferior is without scien- 
tific proof. In recent years scientists have attached 
great weight to the fact that segregation in a 
generally inferior environment greatly increases 
their liability to physical ailments.” (Citing, inter 
alia, Myrdal, op. cit. supra.)** 

(3) Argument: Negroes are mentally inferior to Caucasians. 

Rebuttal: “There is no scientific proof that one race is 
superior to another in native ability. The data on 
which Caucasian superiority is based have under- 

gone considerable re-evaluation by social and phys- 
















33 32 Cal. 2d at 716, 198 P.2d at 20. 
34 Id. at 720, 198 P.2d at 22. 
35 Td. at 722 n.4, 198 P.2d at 23-24 n.4. 
36 Id. at 722, 198 P.2d at 23-24. 
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ical scientists in the past two decades. Although 
scientists do not discount the influences of heredity 
on the ability to score highly on mental tests, there 
is no certain correlation between race and intelli- 
gence.” (Citing publications by leading sociolo- 
gists, psychologists and anthropologists—Myrdal, 
Linton, Klineberg, Benedict.)** 

(4) Argument: Children of bi-racial couples are rejected by both 
races. 

Rebuttal: Race mixtures are already so prevalent that tensions 
are diminishing. (Citing sociological and anthro- 
pological writings on the extent of racial mixture 
in the present American population. )** 


The statutes were held unconstitutional, as (a) violating the equal 
protection clause by impairing the right to marry on the ground of 
race alone, (b) violating the clause by arbitrary and unreasonable dis- 
crimination against certain groups, and (c) being too vague in their 
inclusions, exclusions, and absence of definitions, to regulate a funda- 
mental right. 

The approach of the three dissenting judges invites comparison with 
the legal standard and factual arguments just described. Initially, they 
stated that there had been “no change in the factual situation” during 
the century in which the statutes had been upheld as valid. Thus the 
dissenters seem to have excluded from consideration changes in interpre- 
tation of some of the underlying facts. Following this, it was stated 
that statutes were to be presumed constitutional, “when the right to 
enact a law depends upon the existence of a fact, the passage of the 
act implies, and the conclusive presumption is, that the existence of the 
fact has been ascertained by the legislative body.” *® Perhaps the pre- 
sumption was not quite conclusive, for if “all rational men would agree 
that the factual background did not warrant the enactment of a statute 
which was ostensibly designed to preserve the general welfare,” * then 
it could be held arbitrary and unconstitutional. From an investigation 
of authorities providing factual support for the legislation in question, 
the dissenters concluded that, whatever the wisdom of the legislative 
policy, there was substantial evidence to support a finding of biological 
and sociological ill-effects of miscegenation. 

The Perez case is instructive not only for its demonstration of the 
two presumptions in action, but also as an example of the difficulties 


37 Id. at 723-24, 198 P.2d at 24-25. 
38 Id. at 727, 198 P.2d at 26. 

39 Td. at 753-54, 198 P.2d at 42. 

40 Id. at 754, 198 P.2d at 42. 
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that may beset a judge in interpreting social scientific materials. It is not 
clear from the Perez opinions whether the writings there cited were 
suggested by counsel or noticed by the judges on their own motion. 
Whether or not they had the benefit of argument, it is apparent that 
the dissenting judges misunderstood either the scientific status of the 
materials on which they relied or the nature of science. For with two 
minor exceptions,* the authorities they cited pre-dated and have been 
superseded by those in Judge Traynor’s opinion; some of the data of 
the older studies have been re-examined and found not to support the 
earlier interpretations—this is particularly true of intelligence test re- 
sults; and some of the studies were grossly inadequate methodologically. 
Additionally, the earlier materials were largely the product of biologists 
and physical scientists, unaware of social and cultural elements in the 
phenomena they were reporting. As has been noted, “this material is 
now largely outdated, lacks sufficient investigative bases, and fails to 
allow for environmental factors.” ** Thus these authorities cannot prop- 
erly be weighed against the majority’s, with a conclusion of “mere dif- 
ference of opinion.” These are the Copernicans and Galileans of human 
genetics.** 


41 See Note. Constitutionality of Anti-Miscegenation Statutes, 58 Yale L.J. 472, 


474 n.12, 13 (1949), which indicates that many of the materials cited by the dissent 
were mentioned in Respondent’s Brief. 

42 The exceptions were a reference to a Jesuit article fearing extreme social strain on 
a bi-racial marriage and recommending moral prohibition, and a recent address by the 
South African delegate to the International Labor Organization indicating that both 
Europeans and Africans in his country opposed intermarriage, and stating that “free 
mixing could only lower the general level.” 

43 58 Yale L.J. 472, 474 (1949). 


44 Compare the implicit socio-biological legislative facts, and the explicit consti- 
tutional theory, of a recent case which twice found its way to the Supreme Court 
but was never there dealt with on its merits, Naim v. Naim, 197 Va. 80, 87 S.E.2d 
749, vacated, 350 U.S. 891 (1955), on remand, 197 Va. 734, 90 S.E.2d 849, appeal 
dismissed, 350 U.S. 985 (1956) (The second decision of the Virginia Court “leaves 
the case devoid of a properly presented federal question.” ) 


In its first opinion the Supreme Court of Appeals of Virginia had declared: “We 
are unable to read in the 14th Amendment to the Constitution, or in any other pro- 
vision of that great document, any words of any intendment which prohibit the 
State from enacting legislation to preserve the racial integrity of its citizens, or 
which denies the power of the State to regulate the marriage relation so that it shall 
not have a mongrel breed of citizens. We find there no requirement that the State 
shall not legislate to prevent the obliteration of racial pride, but must permit the 
corruption of blood even though it weaken or destroy the quality of its citizenship. 
Both sacred and secular history. teach that nations and races have better advanced in 
human progress when they cultivated their own distinctive characteristics and culture 
and developed their own peculiar genius. Regulation of the marriage relation is, 
we think, distinctly one of the rights guaranteed to the States and safeguarded by 
that bastion of States’ rights, somewhat battered perhaps but still a sturdy fortress 
in our fundamental law, the tenth section of the Bill of Rights. . . .” 197 Va. at 89-90, 
87 S.E.2d at 756. 





SOCIAL PSYCHOLOGICAL DATA 


IV. THe ScHoor SEGREGATION CASES 


The School Segregation Cases turned on a consideration which was 
deemed inapplicable in the Perez fact situation. That is the judicial 
gloss on the equal protection clause, the doctrine of “separate but eq 

Mr. Justice Frankfurter might well have been describing this doctrine 
when he wrote in another connection, in a 1941 essay on Mr. Justice 
Brandeis: 


[I]n the sociological domain large abstractions often start as tenta- 
tive summaries of limited experience, gradually find easy acceptance 
as proved generalizations, and finally harden into uncritical dogma. 
Thereby the past unwarrantably obstructs the present and con- 
stricts the future.*® 


“Separate but equal” came from an opinion bristling with summaries 
of limited experience.** Between 1896 and 1952 a great deal more ex- 
perience had been accumulated, notably experience of the consequences 
of segregation statutes only beginning to appear on the books in the 
mid-1890s.*7 Much of this new experience had been observed more syste- 
matically, described more minutely, and subjected to more rigorous 
analysis than had been true of its historical antecedents. 


Beginning in the 1930s, and stimulated by certain Government activities 
during World War II, sociologists and psychologists had by 1952 con- 
ducted a substantial number of studies of minority groups, of personality 
development, of intergroup relations in all their modalities, of segregation 
and its effects, of desegregation and its preconditions. When a concerted 


45 Frankfurter, Of Law and Men 185, 186 (Elman ed. 1956). 

46 Plessy v. Ferguson, 163 U.S. 537, 551-52 (1896) : 
“We consider the underlying fallacy of the plaintiff's argument to consist in the as- 
sumption that the enforced separation of the two races stamps the colored race with a 
badge of inferiority. If this be so, it is not by reason of anything found in the act, but 
solely because the colored race chooses to put that construction upon it. The argument 
necessarily assumes that if, as has been more than once the case, and is not unlikely 
to be so again, the colored race should become the dominant power in the state legis- 
lature, and should enact a law in precisely similar terms, it would thereby relegate 

the white race to an inferior position. We imagine that the white race, at least, 
would not acquiesce in this assumption. The argument also assumes that social 
prejudices may be overcome by legislation, and that equal rights cannot be secured 
to the negro except by an enforced commingling of the two races. We cannot accept 
this proposition. If the two races are to meet upon terms of social equality, it must 
be the result of natural affinities, a mutual appreciation of each other’s merits and a 
voluntary consent of individuals. . . . Legislation is powerless to eradicate racial in- 
stincts or to abolish distinctions based upon physical differences, and the attempt 
to do so can only result in accentuating the difficulties of the present situation. If 
the civil and political rights of both races be equal one cannot be inferior to the 
other civilly or politically. If one race be inferior to the other socially, the Con- 
stitution of the United States cannot put them upon the same plane. 

47 See generally, Woodward, The Strange Career of Jim i Go (1955), particularly 
Chapter II, Capitulation to Racism. 
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attack was made on the legal doctrine of “separate but equal,” these 
studies were drawn on to demonstrate that the doctrine contained a 
factual contradiction. 


A. Expert Testimony 


While much of the negative comment occasioned by the use of these 
data clearly stems from a dim view of the cogency of social science, the 
novel manner of its introduction probably accounts equally. More than 
20 psychologists, sociologists and psychiatrists appeared as expert wit- 
nesses in the four state school cases. They were called by counsel for 
the children to testify on three main points: (1) whether segregation 
in education harms the children segregated, (2) whether there are in- 
herent differences in intelligence determined by race, and (3) whether 
desegregation can be accomplished without the always-threatened vio- 
lence.*® 


Dr. Kenneth B. Clark, a social psychologist, acted as general social 
science consultant to the NAACP legal staff and served as liaison between 
the lawyers and the social scientists. He has written that: 


The testimony of these witnesses formed a pattern involving the 
following specific points: 
1. That racial classification for the purposes of educational segrega- 
tion was arbitrary and irrelevant since the available scientific evi- 
dence indicates that there are no innate racial differences in intelli- 
gence or other psychological characteristics. (Delaware, South 
Carolina cases.) 
2. That contemporary social science interpretations of the nature 
of racial segregation indicate that it blocks communication and 
increases mutual hostility and suspicion; it reinforces prejudices 
and facilitates rather than inhibits outbreaks of racial violence. 
(South Carolina, Delaware, Virginia.) 
3. That segregation has detrimental personality effects upon Negro 
children which impair their ability to profit from the available edu- 
cational facilities. Segregation also has certain complex detrimental 
effects upon the personality and moral development of white chil- 
dren. (All four cases.) 
4. That the consequences of desegregation are in the direction of 
the improvement of interracial relations and an increase in social 
stability rather than an increase in violence or social chaos. (All 
four cases. ) 
5. That, if non-segregation can work on the graduate and pro- 
fessional level, it can work equally well on the elementary and 


48 See Hill & Greenberg, Citizens Guide to Desegregation 88-89 (1955). 
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high school level since children at this stage of development are 
more flexible in their attitudes and behavior. ( Virginia.) * 


During the trial of the Virginia case the state too offered this type of 
expert testimony, calling two psychologists and a psychiatrist. They 
testified: (a) that the people of Virginia were not ready for desegrega- 
tion, hence the admitted psychological harm resulting to the segregated 
children was not so great as would be the distress and disruption of 
their education if segregation were held illegal; (b) that desegregation 
must be gradual and could not be accomplished by legal decision; and 
(c) that the social sciences had not yet developed methods which could 
indicate the personality effects of segregation. Except for this testi- 
mony, the defendants relied on cross-examination to rebut the plaintiffs’ 
social science testimony. While their cross-examination has been criti- 
cized as very weak,® it has also been written that “the testimony was 
subjected to cross-examination and rebuttal by very capable defense 
counsel who, after the trial of the first school case, could not have been 
surprised. And even experts for the defense conceded it to have been 
essentially correct.” °* The last word in this dispute would seem to have 
been spoken by Mr. Justice Frankfurter during oral argument in 1952, 
when he remarked of the testimony of the experts in the Delaware case, 
“the testimony of a witness is subject to intrinsic limitations and quali- 
fications and illuminations. The mere fact that a man is not contradicted 
does not mean that what he says is so.” 5% 


Although none of the lower courts based its decision on the testimony 
just described, they reacted very differently to it. In Virginia and South 
Carolina it was viewed as unproved and irrelevant.5¢ But the Delaware 
Chancellor concluded from the social science testimony that “in our 
Delaware society, State-imposed segregation in education itself results in 
the Negro children, as a class, receiving educational opportunities which 
are substantially inferior to those available to white children otherwise 


49 Clark, The Social Scientist as an Expert Witness in Civil Rights Litigation, 
1 Social Problems 5, 7 (1953). 

50 Id. at 8. See also Tanenhaus, Social Science in Civil Rights Litigation, in 
Aspects of Liberty 91 (Konvitz & Rossiter ed. 1958). 

51 Tanenhaus, supra note 50, at 109. 

52 Greenberg, Social Scientists Take the Stand: A Review and Appraisal of Their 
Testimony in Litigation, 54 Mich. L. Rev. 953, 969 (1956). 

53 Transcript of Oral Argument, p. 68, Gebhart v. Belton, No. 10 in the Supreme 
_ of the United States, October term, 1953, as quoted in Tanenhaus, supra note 

at 107. 

54 Davis v. County School Board, 103 F. Supp. 337, 340 (D. Va. 1952), “[Wle 
cannot say that Virginia’s separation of white and colored children in the public 
schools is without substance in fact or reason. We have found no hurt or harm to 
on) race. This ends our inquiry.” Briggs v. Elliott, 98 F. Supp. 529, 535-37 (D.S.C. 

1). 
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similarly situated.” ° And most significantly for the subsequent history 
of the cases, the Kansas court made a finding of fact which, without 
referring to the social scientific testimony, incorporated ideas there 
presented. This was the finding later quoted by the Supreme Court as 
stating the effect of separation solely because of race, 


Segregation of white and colored children in public schools has a 
detrimental effect upon the colored children. e impact is greater 
when it has the sanction of the law; for the policy of separating the 
races is usually interpreted as denoting the inferiority of the Negro 
group. A sense of inferiority affects the motivation of a child to 
learn. Segregation with the sanction of law, therefore, has a tend- 
ency to retard the educational and mental development of Negro 
children and to deprive them of some of the benefits they would 
receive in a racially integrated school system."¢ 


Despite this finding, the Kansas court deemed itself bound by the 
Plessy rule to hold for the defendants. The court apparently viewed 
the finding as one of legislative fact. Had it been seen as a finding that 
the plaintiff-children were in fact “deprived,” the logical result—even 
within the Plessy rule—would have been that of the Delaware case, 
where specific inequalities were found and the children ordered admitted 
to the white school. Clearly, much of the social science testimony was 
general in nature. Not all, however, was of this type: in the South 
Carolina, Virginia and Delaware cases testimony was given by Dr. 
Clark as to the results of psychological testing of the plaintiff-children, 
and in the Delaware case there was extensive testimony by a psychiatrist, 
Dr. Frederick Wertham, on the conclusions he and his clinical staff had 
reached after extended study of the plaintiff-children. It would seem, 
then, that the expert testimony was directed to the establishment of both 
legislative and adjudicative fact.5* 


55 Belton v. Gebhart, 32 Del. Ch. 343, 349, 87 A.2d 862, 865 (1952). The Chancellor 
said further, “I, therefore, conclude that while State-imposed segregation in lower 
education provides Negroes with inferior educational opportunities, such inferiority 
has not yet been recognized by the United States Supreme Court as violating the 
14th Amendment. On the contrary, it has been by implication excluded as a Consti- 
tutional factor. It is for that Court to re-examine its doctrine in the light of my 
finding of fact.” 32 Del. Ch. at 351, 87 A.2d at 866. 

56 Brown v. Board of Educ., 347 U.S. 483, 494 (1954). The paragraph appears in 
Record, pp. 245-46, Brown v. Board of Educ., supra, as Finding VIII of the trial 
court. It was not included by Judge Huxman in his opinion appearing at 98 F. Supp. 
797 (D. Kan. 1951). 

57 The distinction seems to have been of no practical importance in the trials. 
Jack Greenberg, of the NAACP Legal Defense Fund, discussing the problem of 
introducing legislative fact at the trial level, has written that “in the school segre- 
gation cases the question of admissibility was not clearly raised. But it appears that 
the parties and the court assumed that the testimony was offered for a conventional 
purpose.” Greenberg, supra note 52, at 967 n.57. 
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B. The Social Scientists Statement 


A methodological innovation in the school cases was the social scientists’ 
statement submitted in its entirety as an appendix to appellants’ 1952 
Supreme Court briefs.°* The appendix was cast in general terms, sum- 
marizing and interpreting the results of particular studies which were 
referred to in footnotes. Addressing itself to “factual issues involved 
with respect to which certain conclusions seem to be justified on the 
basis of the available scientific evidence,” ® it contained two main sec- 
tions as indicated in its title: the effects of segregation, and the conse- 
quences of desegregation. As to the first of these, after describing a 
fact-finding report on the effects of prejudice, discrimination and segre- 
gation on the personality development of children, the 32 signers turned 
to the central question, 


whether we can justifiably conclude that, as only one feature of a 
complex social setting, segregation is in fact a significantly con- 
tributing factor to these effects. 


The scientists summarized the general fund of psychological and 
sociological knowledge concerning the role of various environmental 
influences in producing feelings of inferiority, confusions in personal 
roles, various types of basic personality structures and the various forms 
of personal and social disorganization.*t They concluded that: 


On the basis of this general fund of knowledge, it seems likely that 
feelings of inferiority and doubts about personal worth are at- 
tributable to living in an underprivileged environment only insofar 
as the latter is itself perceived as an indicator of low social status 


Greenberg does not use the adjudicative/legislative terminology, but appears to be 
referring to the same phenomena when he contrasts “conventional” with “rule of 
law” purpose in offering evidence: “[T]he testimony of social scientists [has been] 
used in a rather conventional manner. The witnesses testified either as fact-gatherers 
or as experts whose opinions were themselves relevant facts. It is submitted that the 
school segregation cases suggest an entirely different way in which the testimony of 
social scientists can be made useful to the courts. Before a new court-made rule of 
law can be formulated it is often necessary to know what is occurring or may occur in 
society. A variety of information drawn from sociology or elsewhere, although not 
usually proved, is brought to bear along with the court’s concepts of justice and 
welfare. Such information is generally judicially noticed, sometimes explicitly, some- 
times tacitly. Legal analysis or experience may expose these basic assumptions; 
whether they are well founded may sometimes be proved or disproved with the 
help of social science. In the school segregation cases, for instance, social science 
testimony, with other information, was used to help refute the assumptions of 
‘separate but equal.’” Id. at 962. 

58 Appendix, supra note 20. 

59 Appendix, supra note 20, 37 Minn. L. Rev. 427. 

60 Appendix, supra note 20, at 8, 37 Minn. L. Rev. at 432. 

61 Appendix, pt. II, passim, 37 Minn. L. Rev. at 429-35. 
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and as a symbol of inferiority. In other words, one of the important 
determinants in producing such feelings is the awareness of social 
status difference. While there are many other factors that serve as 
reminders of the differences in social status, there can be little doubt 
that the fact of enforced segregation is a major factor. 


On the second major topic, the consequences of desegregation, the state- 
ment concluded: 


Under certain circumstances desegregation not only proceeds with- 
out major difficulties, but has been observed to lead [to] the 
emergence of more favorable attitudes and friendlier relations be- 
tween races. Relevant studies may be cited with respect to hous- 
ing, employment, the armed services and merchant marine, recrea- 
tion agency, and general community life. 


C. Social Science in the Rearguments 


It should be noted that social science findings continued to be brought 
into argument as the cases were reargued in response to the Court’s five 
questions in 1953, and again when the last two of those questions were 
ordered further reargued to aid the Court in formulating the actual 
decrees. Less has been reported of these later episodes, but the following 


can be said: 


First, Dr. Clark again called upon leading social scientists to compile all 
that had been learned as to the effects of “gradual” desegregation com- 
pared with desegregation “forthwith.” Their results, published in 1953, 
show that while a great variety of desegregation techniques had been 
employed with success, time itself was not a determinative variable and 
the most important factors were an unequivocal statement of policy by 
the relevant authorities, consistent enforcement not tolerating evasion, 
and official encouragement of those pre-existing attitudes and motivations 
tending toward acceptance of the new situation. What effect, if any, 
this information had upon the Court cannot be deduced from the 
language of the second Brown opinion. The phrases there used—“good 
faith implementation”—“a prompt and reasonable start” —“all deliberate 
speed”—indicate that the Court was not convinced of the desirability of 
the unequivocal statement. 


Second, during these later stages of the cases, at least one of the 


62 Appendix, supra note 20, at 8, 37 Minn. L. Rev. at 432. 

63 Appendix, supra note 20, at 15, 37 Minn. L. Rev. at 437. : 

64 Clark, Desegregation: An Appraisal of the Evidence, 9 J. Social Issues No. 4 
(1953). 

65 Id. at 43, 54. See also id. at 75. 

66 Brown v. Board of Educ., 349 U.S. 294 (1955). 
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southern states also called upon social science at this point. An amicus 
brief was submitted by the Attorney General of Florida, containing the 
results of a public opinion study conducted for this purpose by Dr. Lewis 
Killian, a sociologist on the faculty of a Florida university. Dr. Killian 
had been asked to conduct research on the relative desirability of 
“gradual” or “forthwith” desegration. He proceeded to do an attitude 
study of “officials and prestige leaders at the local level whose responsi- 
bility it would be to implement” ® the Court’s decree, who were “opinion 
leaders and people who would be acquainted with the problems which 
desegregation would create for local communities.” * He has reported 
that his findings “seemed to support” ® the Attorney General’s Supreme 
Court argument for gradual integration under lower court supervision. 
However, the validity of this claim has been challenged by other social 
scientists (and by NAACP counsel, tutored by their own experts”), 
since studies repeatedly have shown that one’s statements as to how he 
will act in a hypothetical situation are not accurate predictors of his 
behavior when and if the situation actually occurs."* And one can only 
sympathize with the somewhat embarrassed Dr. Killian when he reports 
that as a researcher in this situation he had to serve as public relations man 
for the Attorney General qua politician as well as for himself as social 
scientist, “If offended by the technique of an interviewer or the content 
of a question, [the interviewees] might not only refuse to cooperate but 
might also retaliate politically. This circumstance inevitably influenced 
the type of questions that could be asked, the wording of the questions, 
and the language of the conclusions.” *? 


D. Critics and Criticism 

A noted critic of the social science evidence in the school cases has writ- 
ten that, “We ought no longer debate the general admissibility of testi- 
mony from authentic social science sources; on the contrary, we ought to 
welcome and encourage evidence of this kind. Our studies and criticism 
should be addressed rather to considerations of weight and materiality. 


While we ought to keep our minds receptive and open, open minds 
need not be drafty.” "* That the testimony in the school cases was ma- 


67 Killian, The Social Scientist’s Role in the Preparation of the Florida Desegre- 
a _— 3 Social Problems 211, 212 (1956). 
bid. 


69 Tbid. 

70 See Hill & Greenberg, Citizens Guide to Desegregation 159 (1955). 

11E.g., Kohn & Williams, Situational Patterning in Intergroup Relations, 21 Am. 
Sociol. Rev. 164-65 (1956); Clark, Desegregation: An Appraisal of the Evidence, 
9 J. Social Issues No. 4, at 47-48 (1953). 

72 Killian, supra note 67, at 213. 

73 Cahn, Jurisprudence, 31 N.Y.U.L. Rev. 182, 192 (1956). 
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terial seems uncontested; that it was admitted may be a sign of trial judge 
recognition that factual and opinion evidence can properly be addressed 
to legislative as well as to adjudicative fact."* Why, then, if we should 
welcome and encourage, has there been such castigation of the scientists 
appearing in the school cases and the testimony they gave? 


(1) Weight of the Evidence 


Serious criticism of the testimony appears fundamentally to rest on 
two grounds: doubts as to its weight, and a feeling that in some in- 
stances the scientists were going beyond that which they knew as scien- 
tists.*° It is not proposed here to analyze the scientific status of all of 
the testimony, much less all of the studies cited in the Social Science 
Statement. Some lawyers have criticized certain social scientists’ claims 
about the importance of their testimony in the decision of these cases, 
the nub of the criticism being that the social scientists did not adequately 
understand the legal issues, doctrines and precedents involved. It seems, 
however, that some of these lawyers have committed the same sin in their 
ready assumption that they are qualified to make definitive evaluations 
of the scientific value of the studies and testimony in question. One 
may note, however, the conclusions of a political scientist, Herbert 
Garfinkel, on the weight of the social science evidence: 


In summation of what we have shown concerning the validity of 
the social science evidence relevant to these cases, the situation is 


74“[AJ]s a general rule, evidence of social facts is no more warmly received in 
trial courts than on appeal. Traditionally trial courts have decided whether evidence 
may be introduced by the test of whether it is relevant to an issue framed by the 
pleadings. Although this limitation should not, logically, apply to matter asserted to 
prove what the proper rule of law is, habit is strong and the test usually is applied 
to evidence of social facts.” Note, Social and Economic Facts—Appraisal of Suggested 
Techniques for Presenting Them to the Courts, 61 Harv. L. Rev. 692, 699 (1948). 
See also Hart & McNaughton, Some Aspects of Evidence and Inference in the Law, 
in Evidence and Inference 48, 62-65 (Lerner ed. 1959). 

Since the denial of equal protection charged in the school cases rested on the 
assertion that separate cannot be equal, as well as on the claim of specific inequalities, 
this issue would seem to have been framed by the pleadings. And yet, since the 
lower courts all accepted the Plessy doctrine, it is noteworthy that these courts 
did admit the testimony. See the colloquy between the court and counsel for both 
sides during trial of the South Carolina case, as reported in Garfinkel, Social Science 
Evidence and the School Segregation Cases, 21 J. of Politics 37, 39 (1959). Here 
the court properly viewed the objection as going to weight and not to admissibility. 

It should be noted at this point that all of the cases that have been discussed were 
nonjury cases. But even in this situation, where the strict exclusionary evidence 
rules are sometimes relaxed (see text accompanying note 16 supra), the result 
even on a question of adjudicative fact is not always a ruling in favor of the 
social science evidence. See Irvin v. State, 66 So.2d 288 (Fla. 1953), cert. denied, 
346 U.S. 927 (1954), and discussions of this case cited supra note 2. 

7 The second ground raises questions of admissibility. Differences of opinion 
are, of course, possible as to the certainty required of scientific findings before they 
properly may be elicited from an expert witness. 
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less clear cut than the partisans maintain. The psychological litera- 
ture effectively challenges the reasonableness of racial classifications 
of school children which assume an innate inferiority of Negro 
intellectual capacities. The politico-sociological literature on social 
change and political communication is less conclusive, but there is 
strong evidence rebutting the Sumner thesis on the relation of law 
to public opinion [that the law cannot change mores]. Finally, 
the important argument offered by the social science witnesses for 
the Negro plaintiffs, that school segregation is harmful to normal 
personality development, is least securely derived from research 
findings. In a general way a persuasive case has been constructed, 
but adequate research techniques are yet to be devised which can 
distinguish between the broad effects of minority group status and 
the specific psychological consequences of institutionalized segrega- 
tion.76 


The remaining ground of criticism—that some of the scientists’ testi- 
mony was not the product of expert knowledge—seems to stem from a 
belief that some facts announce themselves: 


The moral factors involved in racial segregation are not new—like 
the science of social psychology—but exceedingly ancient. 

Hardly anyone has been hypocritical enough to contend that no 
stigma or loss of status attaches to these forms of physical separa- 


tion. Segregation does involve stigma; the community knows it 
does.*7 


It is heartening to learn that hardly anyone has been hypocritical, but 
a bit less comforting when one recalls that among those few were the 
majority in Plessy. Furthermore, it may be necessary or desirable to 
examine the validity of what the community “knows.” 


(2) The Obvious: Fact or Fiction? 


When one of the social scientists suggested to him that community 
knowledge can be made judicial knowledge only through expert testi- 
mony, Professor Cahn wrote in reply: 


76 Garfinkel, supra note 74, at 57-58. 


77 Cahn, “Jurisprudence,” 30 N.Y.U.L. Rev. 150, 158 (1955). There is a different 
basis for the objections of this same author to some of the social scientists’ evidence 
in the Girard College Case, supra note 2. In that case there was testimony as to 
inevitable harm to the recipients of education in an all-white institution, and this was 
clearly not logically to be inferred from existing studies. The witness would seem 


not to have been properly qualified to give this testimony, and thus an admissibility 
problem was presented. 
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This comment helps to explain how the social psychologists were 
led to claim their testimony won the School Segregation cases. 
Seemingly they have not understood that every legal system oper- 
ates within the matrix of the facts, circumstances, and value 
patterns obtaining in the social order. A legal system simply has 
to take “the given” of its society for granted; otherwise, the trial 
of any issue would involve an infinite regress of testimony. There 
are many cases to show how the Supreme Court recognizes the 
changing normative force of “the given” without benefit of expert 
testimony regarding social values.*® 


In other words, we are asked to rely on judicial notice, explicit or 
implicit. But to refer to “the given” is to beg the question. Can it reason- 
ably be believed that the legislative facts germane to decision on a subject 
so controversial as segregation were facts “so commonly known in the 
community as to make it unprofitable to require proof, and so certainl 
known as to make [them] indisputable among reasonable men,” or 
“capable of immediate and accurate determination by resort to easil 
accessible sources of indisputable accuracy,” ® or even “capable of such 
instant and unquestionable demonstration, if desired, that no party 
would think of imposing a falsity on the tribunal in the face of an intelli- 
gent adversary”?*! Whatever one may think of the arguments advanced 
by counsel for the southern states, the Court could hardly presume them 
all lies and their proponents totally irrational.®* 

The Cahn argument—and the rationale of judicial notice—assume that 
what is undisputed is necessarily or probably true. In dealing with social 
facts, this can be a dangerous assumption, and one of the most useful 
roles of social science can be the demonstration that the “facts of life” 
may really be fiction. The clearest example of this in recent years ap- 
peared in Studies in Social Psychology in World War II, a monumental 
series of volumes resulting from the wartime studies of the social scien- 
tists in the Research Branch, Information and Education Division, United 
States Army. It is data from Volumes I and II* that concern us here. 
They have been discussed by Professor Paul Lazarsfeld in a review 
worthy of careful consideration: 

78 Cahn, Jurisprudence, 31 N.Y.U.L. Rev. 182, 184 (1956). 

79 McCormick, Evidence § 324, at 689 (1954). 

80 Uniform Rule of Evidence 9 (2) (d). 

819 Wigmore, Evidence § 2571, at 548 (3d ed. 1940). 

82 However, a form of judicial notice was requested in the school cases. The Social 
Science Statement itself contained not formal proof but (1) argument, and (2) 
references to authorities which, in effect, the Court was asked to notice. 

83 Stouffer, Suchman, DeVinney, Star & Williams, The American Soldier: Ad- 
justment During Army Life (Studies in Social Psychology in World War II, Vol. 
I, 1949) ; Stouffer, Lumsdaine, Lumsdaine, Williams, Smith, Janis, Star & Cottrell, 


The American Soldier: Combat and its Aftermath (Studies in Social Psychology 
in World War II, Vol. II, 1949). 
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“Finding regularities and determining criteria of significance are 
concerns the social sciences have in common with the natural 
sciences. But there are crucial differences between the two fields 
of inquiry. The world of social events is much less “visible” than 
the realm of nature. That bodies fall to the ground, that things 
are hot or cold, that iron becomes rusty, are all immediately obvious. 
It is much more difficult to realize that ideas of right and wrong 
vary in different cultures; that customs may serve a different func- 
tion from the one which the people practising them believe they 
are serving; that the same person may show marked contrasts in 
his behavior as a member of a family and as a member of an oc- 
cupational group. The mere description of human behavior, of its 
variation from group to group and of its changes in different situa- 
tions, is a vast and difficult undertaking. It is this task of describ- 
ing, sifting and ferreting out interrelationships which surveys per- 
form for us. And yet this very function often leads to serious mis- 
understandings. For it is hard to find a form of human behavior 
that has not already been observed somewhere. Consequently, if 
a study reports a prevailing regularity, many readers respond to it 
by thinking “of course that is the way things are.” Thus, from 
time to time, the argument is advanced that surveys only put 
into complicated form observations which are already obvious to 
everyone. 


“Understanding the origin of this point of view is of importance 
far beyond the limits of the present discussion. The reader may 
be helped in recognizing this attitude if he looks over a few state- 
ments which are typical of many survey findings and carefully 
observes his own reaction. A short list of these . . . will be given 
here in order to bring into sharper focus probable reactions of many 
readers. 


. Better educated men showed more psycho-neurotic symptoms 
than those with less education. ... 

. Men from rural backgrounds were usually in better spirits during 
their Army life than soldiers from city backgrounds. . . . 

. Southern soldiers were better able to stand the climate in the 
hot South Sea Islands than Northern soldiers. . . . 

. White privates were more eager to become non-coms than 
[were] Negroes. ... 

. Southern Negroes preferred Southern to Northern white of- 
ficers.... 

. As long as the fighting continued, men were more eager to be 
returned to the States than they were after the German sur- 
render. ... 
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“We have in these examples a sample list of the eo type of 
interrelationships which provide the “bricks” from which our em- 
pirical social science is being built. But why, since they are so 
obvious, is so much money and energy given to establish such 
findings? Would it not be wiser to take them for granted and 
proceed directly to a more sophisticated type of analysis? This 
might be so except for one interesting point about the list. Every 
one of these statements is the direct opposite of what actually was 
found.... 


“If we had mentioned the actual results of the investigation first, 
the reader would have labelled these “obvious” also. Obviously 
something is wrong with the entire argument of “obviousness.” * 


E. The Decision 


In assessing the impact of the social science evidence on the final 
decision that “separate educational facilities are inherently unequal,” * 
we can only join previous writers in speculating. As they have said, the 
Court did not tell us what effect, if any, the data had on its deliberations. 
Certainly it is true, as the critics maintain, that the decision was not 
dependent on the data in the sense that it could not have been reached 
without them. The language of the opinion seems to indicate that if 
the social science testimony was considered at all, it was considered 
legislatively: the Court did not find that separate was unequal in those 
four situations before it, but concluded that “in the field of public educa- 
tion the doctrine of ‘separate but equal’ has no place.” % Even if the 
conclusion was reached deductively from the words of the fourteenth 
amendment informed by the moral judgment of the Court, it was a 
moral judgment on a broad state of facts of which the Court had a 
more detailed picture than it might have had without the social science 
evidence. 


And then there is Footnote Eleven.** There are those who see the 
famous footnote as extrinsic to the decision, as a kind of gratuity to the 
social scientists for their fidelity to the cause. This may be, but it is 
not the usual function of a footnote. A more reasonable interpretation 
would seem to be that in an area so controversial, in a decision whose 
implementation appeared so delicate that additional argument was de- 


84 Lazarsfeld, The American Soldier—An Expository Review, 13 Pub. Opin. Q. 
377, 379-80 (1949). 

- — v. Board of Educ., 347 U.S. 483, 495 (1954). 

id. 

86a After setting forth the Kansas court finding quoted infra (text at note 56), the 
Court said, “Whatever may have been the extent of psychological knowledge at the 
time of Plessy v. Ferguson, this finding is amply supported by modern authority.22” 
347 U.S. at 494. Footnote eleven consisted of a listing of seven books and articles 
by social scientists. 





SOCIAL PSYCHOLOGICAL DATA 159 


sired, in an opinion whose style and brevity both seem to indicate that 
it was written for the general public as much as for the legal profession— 
the inclusion of Footnote Eleven served as a shorthand means of pointing 
out some of the factual basis for abandonment of the Court’s Plessy 
doctrine and adoption of a new legal rule. 


V. “Branveis Brier” DeFENsE: ASSAILABLE? 


A. Implications of the School Segregation Cases 


The School Segregation Cases have been cited as demonstrating that 
a challenge to constitutionality can overcome the kind of defense of 
statutes which is implicit in a Brandeis brief.87 The reasoning is as 
follows: the records in these cases contained evidence to show that school 
segregation was not unreasonable, e.g., the testimony of experienced 
school administrators supported to some extent by the expert opinion of 
psychological and psychiatric witnesses. They contained, in addition, ex- 
plicit state constitutional and statutory provisions requiring or permitting 
separate schools, and this alone—so goes the argument—implies a rational 
basis, or raises a presumption of constitutionality. This is just the situa- 
tion that, by traditional reasoning, was not subject to rebuttal by factual 
evidence. And yet, the Court held the statutes unconstitutional. Ergo, 
the Brandeis-type defense of a statute is not an impregnable fortress.** 


It is submitted that this approach overlooks the significance of classifica- 
tion by race. The Court has long given warning that such a classifica- 
tion would not be approached by the conventional equal protection route 
of the economic-regulation cases, but would require actual and not 
merely hypothetical factual basis. The Brown result underlines and re- 
affirms this special treatment in race cases; it does not stand for the broad 
proposition that a Brandeis-type defense of statutes is always susceptible 
of defeat. 


B. An Example: Mo Hock Ke Lok Po v. Stainback 


An example, albeit not conclusive, of the use of psychological testimony 
in a Brandeis-type defense is the curious case of Mo Hock Ke Lok Po 
v. Stainback.®® The territorial legislature of Hawaii had, in the early 
1940s, enacted a statute prohibiting any school from teaching foreign 
languages to children under the age of nine years, and defining “school” 
as including any regular teaching to two or more persons as a group. 


87 Cahn, Jurisprudence, 30 N.Y.U.L. Rev. 150, 153-54 (1955). 
- Much of the above language is taken directly from Prof. Cahn’s statement of 
this view. 

8974 F. Supp. 852 (D. Hawaii 1947), rev’d on other grounds, 336 U.S. 368 (1949). 
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The statute was most interesting for its elaborate finding of fact® 
to the effect that study of a foreign language by young children of 
average intelligence impairs their ability to pursue their English studies, 
and often causes serious emotional disturbances, conflicts and malad- 
justments. The statute was attacked by Chinese language schools, a 
teacher of Chinese, and two parents who wished to have their young 
children taught Chinese. At trial before a three-judge court, the territory 
presented a psychologist, a psychiatrist, and an educator, who testified 
to the reasonableness of the legislative finding and cited professional 
literature consonant with it. The court thereupon held that the legislative 
finding was supported by the evidence,®! but granted the injunction 
sought because “the Act with its finding and prohibitory provisions 
shows on its face a denial of the right to acquire a foreign language to 
that half, or nearly half, of Hawaiian children of more than ‘average in- 
telligence.’” *? There is a fundamental parental right to have children 
taught another language, said the court, and it was not necessary nor 
reasonable to infringe this right of the parent of a brighter-than-average 
child in order to avoid harm to less intelligent children. 


Appealing to the Supreme Court, the territory in its brief argued 
that the presumption of constitutionality meant that, when there was 
a conflict of opinion as to the facts on which the statute was based, the 
legislature had an absolute prerogative to decide which body of expert 
opinion to follow.®* Recognizing the force of this argument, the Ameri- 
can Jewish Congress, in amicus brief, surveyed the pertinent psychological 
studies and attempted a run-around-end. Since the statute did not 
exempt religious schools, the American Jewish Congress claimed an im- 
pairment of religious freedom, and invoked the “preferred position” 


90 “Tt is hereby declared that the study and persistent use of foreign languages by 
children of average intelligence in their early and formative years definitely detract 
from their ability properly to understand and assimilate their normal studies in the 
English language, which are required by law to be pursued by all children of school 
age, and definitely retard their progress in understanding and assimilating such 
studies ; that the study and persistent use of such foreign languages in such early and 
formative years may and do, in many cases, cause serious emotional disturbances, 
conflicts and maladjustments; that the teaching of foreign languages compels and 
encourages the study and persistent use of such foreign languages, to the detriment, 
as aforesaid, of children in their early and formative years, that it is to the best 
interest, and will best promote the health and welfare of children of tender age that 
such foreign language studies not be undertaken until each child shall have com- 
pleted and passed at least the fourth grade. .. .” Hawaii Laws 1943, No. 104, § 1. 

9174 F. Supp. at 856. 

92 Td. at 857. 


use for Appellant, p. 78, Stainback v. Mo Hock Ke Lok Po, 3% U.S. 368 
1 4 

94 See Kendler, Contributions of the Psychologist to Constitutional Law, 5 Am. 
Psychol. 505 (1950); Rose, The Social Scientist as an Expert Witness, 40 Minn. 
L. Rev. 205, 208 (1956). 
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theory of the first amendment in order to shift the presumption!® But 
the merits of this interesting conflict were never resolved in court, for 
the Supreme Court reversed on procedural grounds, and the Hawaiian 
legislature repealed the statute shortly thereafter. 


VI. Soctar Science, LecisLative Fact, AND CoNSTITUTIONAL Law: 
PREREQUISITES AND PROSPECTS 


It is not accidental that when lawyers have called upon social science 
to assist in the establishment of legislative fact, the subject matter has 
so often been race relations. To be sure, there has been a burst of im- 
portant litigation in this area in the last fifteen years. But that has been 
true in other areas of constitutional law, including the field of civil 
liberties, yet without comparable use of social science. A part of the 
explanation for the difference certainly must be found in the time ex- 
pended, the careful planning, the coordination of many minds, and the 
breadth of perspective of the lawyers associated with the NAACP. 
There is, however, another factor, one of some importance for the 
probabilities of continuing litigative-legislative use of social science. 

That factor is the quality and quantity of social scientific research 
in the field of race relations during the past thirty-five years. The Social 
Science Statement of the School Segregation Cases, a summary of facts 
found and interpretations suggested by social-psychological theory, was 
possible only because there existed a large body of research.%* While 
it cannot be proved, it seems reasonable that social science will be help- 
ful in the kind of use here discussed to the extent that it has acquired 
a body of knowledge rather than simply isolated findings. Scientific 
opinion can be more surely based, and it is to be expected that courts 
and counsel will be less suspicious of bias where the research relied on 
was conducted prior to the institution of litigation.** That social science 
theory is thus involved rather than excluded is a positive feature; all 
research is designed and interpreted in the light of theory, whether it 
be explicit or implicit, and any court hearing scientific evidence can 
expect no more than (although it may get less than) the currently ac- 


% “[E]vidence to support a finding that bilingualism causes retardation or malad- 

justment lacks by far the clarity and cogency required to justify legislative restric- 

on the free exercise of religion.” Brief of the American a) ewish Congress, Amicus 
Curiae, p. 22, Stainback v. Mo Hock Ke Lok Po, 336 U.S. 368 (1949). 

% The same is, of course, true as to the information collected in response to 
Questions 4 and 5 asked by the Court in ordering the 1953 and 1954 rearguments, and 
No. 4( - Clark, Desegregation: An Appraisal of the Evidence, 9 J. Issues 

0. 4 (1953). 

87 The hazards in research commissioned by litigants, both of scientific invalidity 
and of having the evidence ruled inadmissible, can be seen in the study done for use 
in the Florida amicus brief in the School Cases, see notes 67-72 supra and accompany- 
ing text, and in the Irvin case, see notes 2 and 74 supra. 
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cepted causal explanations of the particular science. For purposes of 
litigation, the significant difference between social science and the type 
of expert knowledge with which it is most often compared, medicine, 
is neither the role nor the certainty of theory in the one and the other, 
but is the unit of inquiry: sociology and social psychology investigate 
facts about human interaction, about humans in groups, whereas medicine 
(including psychiatry) studies characteristics of the individual. This 
difference ought not lead to court room acceptance of the latter but 
rejection of the former; it suggests only that social science evidence may 
more appropriately be addressed to legislative than to adjudicative facts. 


That constitutional litigation utilizing social science has so often con- 
cerned race relations suggests still another factor militating for or against 
its use in the courts. As has been seen, when a statutory classification 
based on race is challenged as a denial of equal protection of the laws 
(or of due process), there appears to be a presumption against the consti- 
tutionality of the statute, and the burden of persuasion is on the defend- 
ant. Challenges to governmental action that are based on the first amend- 
ment stand in the same position to the extent that the “preferred position” 
theory is followed. Thus the role of legislative fact—what a party plain- 
tiff needs by way of legislative fact—may be the same in the two types of 
case. One would, then, expect to find social science called upon in first 
amendment cases, to the degree that social scientists have studied the 
particular problem in question. And, indeed, some move in this direction 
can be seen in religion cases** and in obscenity cases.°® Whether these 
cases presage a greater use of social science in first amendment cases will 


98 See the Tudor case, supra note 2, where a social psychologist gave evidence 
tending to show that the challenged practice constituted a violation of the “establish- 
ment” clause. This would seem to have been testimony as to adjudicative fact, but 
the question is not free from doubt. See Lipnick, A New Trend in Civil Rights 
Litigation? Sunday Laws, Released Time, and Bible Reading in the Public Schools 
as Affected by the First Amendment, 28 Geo. Wash. L. Rev. 579, 596-603 (1960), 
discussing the legislative-or-adjudicative nature of the issue of coercion in religion 
cases. 


99 For adjudicative use, see the Smith case, supra note 2. For legislative use, see 
the extremely interesting opinion, citing social scientific studies and writings as to 
the relationship between “obscene” literature and anti-social behavior, of Judge Jerome 
Frank, concurring in United States v. Roth, 237 F.2d 796, 802-23 (2d Cir.), aff'd, 
354 U.S. 476 (1956). Although agreeing, 237 F.2d at 804, that an inferior court 
should not hold invalid the federal obscenity statute which its superior court had 
often said was constitutional, Judge Frank believed that on more extended considera- 
tion the statute would be found invalid. It was to the superior court’s more extended 
consideration that he directed the appendix to his opinion, in which is discussed the 
social scientific material (including a social psychologist’s summary—analogous to 
the Appendix in the School Cases and to the social scientists’ compilation in the 
Sweatt case—of scientific research and theory in this area). It may be noted that 
Judge Frank thought the proper designation for this sort of knowledge to be “social 
studies,” believing that inherently it could never be a “science.” See also his dis- 
Z. Lawyer’s Role in Modern Society: A Round Table, 4 J. Pub. Law 
1,8(1 ; 
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depend upon the attitudes and ingenuity of counsel and upon the availa- 
bility of pertinent social scientific knowledge. 


VII. CoNncLusion 


Formulation of law and policy, whether by a legislature or by a 
court, necessarily involves considerations reaching beyond any par- 
ticular concrete situation. Legislatures frequently inform themselves 
on the scope and nature of these broader considerations through legis- 
lative reference services, and administrative agencies often encompass 
this function within their adjudicative structure. English admiralty 
courts call upon retired mariners as official advisors. Some American 
courts now have medical and/or psychiatric adjuncts, and although their 
primary role is the ascertainment of adjudicative fact, they can and 
probably will increasingly serve also as general advisors bringing to the 
judiciary the knowledge of their specialties. 

While it has been suggested that a similar device might be used to en- 
lighten courts on social facts, the suggestion has yet to be acted on. 
Judicial notice ex mero motu will often be undesirable because the “facts” 
are hotly disputed. Argument and citation of social scientific authority 
in briefs offers opportunity for the opponent to take issue and also to 
use social science in reply brief. The advantage to presentation in briefs 
rather than by expert witnesses is the possibility of more coherent and 
complete presentation of the scientific material. But since cross-examina- 
tion is thus impossible, it is often suggested that expert testimony is 
the preferred method.’ The problems of expert testimony and of the 
expert witness are severe and well-known, it is the desire to avoid these 
problems that has produced the suggestion of reference to an expert- 
master. While masters have been used in similar situations,’ it seems 
highly undesirable that the master be himself an expert in the witness’ 
field; assuming that counsel call upon the most qualified and eminent 
persons in that field, it would be difficult to find criteria for selecting one 
of their colleagues to sit in judgment on their testimony. Furthermore, 


100 See Note, 61 Harv. L. Rev., supra note 74, at 700-01; Freund, On Under- 
standing the Supreme Court 90-92 (1949). The former suggests use of a master 
appointed ad hoc, a person himself expert in the field in which investigation is to be 
made. Prof. Freund concludes that the proper place in constitutional law for non- 
legal experts is probably as advisors to the legislature rather than to the courts. 

101“Can we not take judicial notice of writing by people who competently deal 
with these problems? Can I not take judicial notice of Myrdal’s book without having 
him called as a witness? . . . How to inform the judicial mind, as you know, is one 
of the most complicated problems. It is better to have witnesses, but I did not know 
that we could not read the works of competent writers.” Frankfurter, J., ros 
argument of the School Cases, as quoted in Greenberg, supra note 52, at 066. (Em 
phasis added.) See also Greenberg, supra note 52, at 966-67. 

02 See Borden’s Farm Products Co. v. Ten Eyck, 297 U.S. 251 (1936), affirming 
11 F. Supp. 599 (S.D.N.Y. 1935). 
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the result of the use of an expert-master would seem no different from 
the presentation of scientific material in a brief: in both cases, the judges 
would be presented with the uncross-examined factual conclusions of a 
scientific expert. More broadly, the ascertainment of legislative fact in 
cases involving individual rights and liberties seems too intimately in- 
volved with the judicial role to separate it out for reference to any master. 
With all the pitfalls in the use of expert witnesses and in expert-argument- 
by-brief, they nevertheless appear preferable. Of course, use of court- 
appointed experts would help avoid these pitfalls;* but in deeply-felt 
constitutional conflicts courts may be reluctant to choose among experts. 
If cross-examining attorneys are themselves adequately coached by their 
own experts, scientific weaknesses rather than witness’ ineptitude may 
better be brought out. And since legislative-fact determination is for 
the court and not for a jury,’ the trial court may properly exercise 
a substantial control over the manner and timing of direct and cross- 
examination of the expert witness, and the judge may himself interrogate 
when necessary in order to bring out methodological and substantive 
points otherwise overlooked.’ 


It is apparent that social science has been little used by lawyers faced 
with civil liberties questions. Various explanations may be suggested: 
that many lawyers are unaware of this source of information; that expert 
testimony is in ill repute as a “battle of the experts”; that courts are 
seen as unreceptive to this type of data; that social scientists and lawyers 
speak equally dense and very different jargons; and a not-infrequent 
belief that social science opinion is not truly “expert” but is only what 
everybody knows. And it must be said that the social scientists them- 
selves bear significant responsibility for the situation; they have given 
little attention to law as an institution or to those areas of social behavior 
which create continuing problems for law. 


Yet lawyers on and off the bench have realized increasingly the need 
for more organized and tested knowledge of the society than the lawyers 
themselves possess. They have recognized that this knowledge is special- 
ized and have therefore sometimes sought help from the specialist. Pre- 
cisely because the knowledge is special, it needs interpretation, and this is 
particularly true of sociological and social-psychological findings. 


103 See Uniform Rule of Evidence 59 and comment thereto. 


104 See Annot., Consideration of Extrinsic Evidence on Question of Constitutionality 
or Unconstitutionality of Statute, 82 L. Ed. 1244, 1260 (1938) ; Note, The Considera- 
tion of Facts in “Due Process” Cases, 30 Colum. L. Rev. 360° ( 1930). 

105 On mode of introduction of expert evidence on social facts, see generally Note, 
Social and Economic Facts—Appraisal of Suggested Techniques for Presenting Them 
to the Courts, 61 Harv. L. Rev. 692 (1948); Annot., Consideration of Eee 
Evidence on Question of Constitutionality or Unconstitutionality of Statute, 82 L. Ed. 
1244 (1938) ; Wyzanski, A Trial Judge’s Freedom and Responsibility 18-19 (4952), 
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That courts may act on social fact and not social fiction, they should 
seek from the social scientists coherent collections of findings, and scien- 
tific evaluation of the strength and significance of these findings for the 
particular legal problem faced. Lawyers, not scientists, must determine 
what is relevant in litigation; but scientists, not lawyers, should deter- 
mine what of the relevant is reliably known. 
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FEDERAL JuRisDICTION—HaBeas Corpus—PRIsONER’s DISCHARGE FROM 
Custopy as RENDERING Case Moot aNnp SuPREME Court WITHOUT 
Jurispiction To Review Convicrion—Parker v. Ellis, 362 U.S. 574 
(1960). 


Petitioner was tried and convicted by a Texas court in 1954 on a charge 
of forgery. After exhausting available state remedies’ as required by 28 
US.C. § 2254 (1958),? he applied to a federal district court in Texas for 
a writ of habeas corpus. The petition was dismissed and in 1958 the 
United States Court of Appeals for the Fifth Circuit affirmed with one 
judge dissenting.* Three months after the Supreme Court granted 
certiorari,* but before the Court could hear the case, petitioner was re- 
leased from the state penitentiary. Held, dismissed; a petitioner’s release 
from custody renders the habeas corpus proceeding moot and deprives 
a federal court of jurisdiction. 

Mootness as a constitutional limitation on the jurisdiction of a federal 
court stems from the “case or controversy” requirement of Article III, 
§ 2 of the United States Constitution.5 There must be a subject matter 
on which the judgment of a federal court can operate.* It is well 


1 Petitioner’s motion for a new trial based on insufficiency of evidence and denial 
of counsel was overruled. The conviction was affirmed in a 73 word opinion by the 
Court of Criminal Appeals of Texas. Parker v. State, 276 S.W.2d 533 (Tex. Crim. 
App. 1955). The same court without a hearing denied petitioner leave to file his 
petition for a writ of habeas corpus, and certiorari was denied by the Supreme 
Court. Parker v. Ellis, 350 U.S. 971 (1956). 

2 See Darr v. Burford, 339 U.S. 200 (1950) ; Ex parte Hawk, 321 U.S. 114 (1944). 

3258 F.2d 937 (Sth Cir. 1958). The court held that by not arguing the point in 
his brief (which petitioner had prepared without benefit of counsel), petitioner was 
deemed to have abandoned his contention that the verdict (guilty of forgery) was 
contrary to the evidence. Furthermore, the court held there was insufficient evidence 
to sustain his contention that he had been sick and unable to defend himself at 
trial. Judge Rives, in dissent, would have required issuance of the writ or a show 
cause order because of the presence of substantial questions of fact bearing on 
petitioner’s efforts to defend himself and the likelihood that he had been denied 
counsel and therefore due process of law within the meaning of Betts v. Brady, 316 
U.S. 455 (1942). 

4Certiorari granted with permission to proceed in forma pauperis, 359 U.S. 924 
(1959) ; counsel appointed for petitioner, 359 U.S. 951 (1959). 

5In England the “case or controversy” requirement has long been a rule of 
decision. Coxe v. Phillips, Cas. T. Hard. 238, 95 Eng. Rep. 152 (1736). See 
Diamond, Federal Jurisdiction to Decide Moot Cases, 94 U. Pa. L. Rev. 125 (1946); 
—™ Moot on Appeal: A Limit on the Judicial Power, 103 U. Pa. L. Rev. 772 
( ; 

6 St. Pierre v. United States, 319 U.S. 41 (1943). Expiration of prison sentence 
before Supreme Court could hear case resulted in dismissal on mootness grounds. 
See also Berry v. Davis, 242 U.S. 468 (1917) (action to enjoin enforcement of 
statute became moot when statute was repealed); Doremus v. Board of Education, 
342 U.S. 429 (1952) (graduation of child rendered moot an appeal from state court 
ruling that statute providing for Bible reading in public school was constitutional). 
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settled that the traditional function of the writ of habeas corpus is to 
inquire into the validity of a detention? and that “without restraint 
of liberty, the writ will not issue.”* The requirement of custody as 
a prerequisite to the issuance of the writ by a federal court has been 
codified. Therefore the Supreme Court has dismissed as moot cases in 
which the prisoner had been released from the custody of a particular 
respondent prior to review by the Court.’° Moreover, the Court has 
denied a prisoner leave to file a petition for the writ when it was ap- 
arent that the prisoner’s sentence would expire before the return 
could be made, and therefore the case would become moot." 


From the general rule against deciding moot cases the federal courts 
have fashioned several exceptions. Thus where there was a “continuing 
controversy” between the litigants the Supreme Court reviewed the 
validity of a cease and desist order of the Interstate Commerce Com- 
mission even though the order had expired by reason of its self-contained 
limitation of two years duration.’? More recently the Court has recog- 
nized that “collateral consequences” of criminal convictions may warrant 
review of proceedings otherwise moot.'* Accordingly, the Court re- 
fused to dismiss as moot appeals from conspiracy convictions of German 
nationals although they had served their sentences: the danger of de- 
portation as an alien who had been convicted of a crime involving moral 
turpitude, or of possible delay in eligibility for naturalization, was held 


79 Holdsworth’s History of English Law 108-25 (1926). 
8 McNally v. Hill, 293 U.S. 131, 138 (1934). 


928 U.S.C. § 2241 (1958) (authorizing collateral attack by federal habeas corpus 
on judgment of state or federal court) reads in pertinent part: 
2241. Power to grant writ. ... 
(c) The writ of habeas corpus shall not extend to a prisoner unless—. . . 
(3) He is in custody in violation of the Constitution or laws 
or treaties of the United States. . . . (Emphasis added.) 
10 Weber v. Squier, 315 U.S. 810 (1942); Tornello v. Hudspeth, 318 U.S. 792 
(1943) ; Zimmerman v. Walker, 319 U.S. 744 (1943). In these cases the petitioners 
had been paroled, pardoned, and released, respectively, before the Court could review. 
11 Ex parte Baez, 177 U.S. 378 (1900). 
12 Southern Pacific Terminal Co. v. ICC, 219 U.S. 498 (1911). Interestingly, 
many state courts also make another exception in cases of great “public interest” and, 
in doing so, often rely on the following language taken from United States v. Trans- 
Missouri Freight Ass’n, 166 U.S. 290, 309 (1897) : 
Here, however, there has been no extinguishment of the rights (whatever they 
are) of the public .... 

The federal courts have thus far refused to apply the “public interest” exception. 

Campbell Soup Co. v. Martin, 202 F.2d 398 (3d Cir. 1953). In the present case 

the dissenters at 362 U.S. 594 cite the Trans-Missouri Freight Ass’n case and state: 
Furthermore, there is an important public interest involved in declaring the 
invalidity of a conviction obtained in violation of the Constitution, and, under 
the Court’s decisions, this is a consideration relevant to the mootness question. 
(Emphasis added.) 

13Jn Pollard v. United States, 352 U.S. 354 (1957), the Court, at 358, noting 
= petitioner had been released from federal prison after certiorari had been granted, 
said: 

The possibility of consequences collateral to the imposition of sentence is 
sufficiently substantial to justify our dealing with the merits. 
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sufficient grounds for review on the merits. A federal district court 
was held to have power to inquire into the validity of a prior federal con- 
viction (sentence for which petitioner had already served) by writ of 
error coram nobis when the conviction operated to increase petitioner's 
sentence for a subsequent state conviction.1> The Supreme Court, how- 
ever, has not reviewed a “collateral consequences” case involving col- 
lateral attack on a state conviction by habeas corpus where the prisoner 
was no longer in custody.'¢ 


In the instant case a majority of the Court, though admitting the 
petition for certiorari presentenced an “impressive . . . showing for the 
exercise of this Court’s discretionary jurisdiction,” felt constrained to 
dismiss for want of jurisdiction solely on the ground that custody was 
lacking.'7 Although the Court had precedents'® for appellate review of 
otherwise moot cases involving “collateral consequences” of a conviction, 
it chose not to expand further its habeas corpus jurisdiction.’® The 
four dissenters urged an interesting writ-remedy argument” to the 
effect that, although the lack of custody rendered issuance of the writ 
impossible (there being no detention to inquire into and no custody as 
required by law), the Court could still “dispose of the matter as law 
and justice require” *t and provide some relief for petitioner.” 

In Pollard v. United States,* decided in 1957, the Supreme Court 
would not dismiss as moot an appeal from a denial of petitioner’s motion 


14 Fiswick v. United States, 329 U.S. 211, 220-23 (1946). At 222, the Court 
remarked : 

Moreover, other disabilities or burdens may flow from the judgment, improperly 
obtained, if we dismiss this case as moot and let the conviction stand .... 
And, even though he succeeded in being naturalized, he would, unless pardoned, 
carry through life the disability of a felon; [citing 18 U.S.C. § 541] and by 
reason of that fact he might lose certain civil rights. [citing Mo. Rev. Stats. 
Anno. § 4561 declaring convicted felon incompetent to vote, hold office, or 
serve on a jury, unless pardoned. ] 

15 United States v. Morgan, 346 U.S. 502 (1954). 

16 But cf. Pollard, note 13 supra, where the Court, notwithstanding petitioner’s 
release from prison, reached the merits on his motion for vacation of federal sentence 
under 28 U.S.C. § 2255 (1958). This section providing for motions to correct federal 
sentences was added in 1948 “to minimize the difficulties encountered in habeas corpus 
hearings by affording the same rights in another and more convenient forum.” 
United States v. Hayman, 342 U.S. 205, 219 (1952). (Emphasis added.) It is dif- 
ficult to understand why Parker, involving a state conviction, is moot, if Pollard, 
though concerning a federal conviction, was not, since custody is at least literally 
required under both 28 U.S.C. § 2241, supra note 9, and § 2255, infra note 24. 

17 Supra note 10. 

18 Cases cited supra notes 13, 14, 15. 

19 See generally, The Freedom Writ—The Expanding Use of Federal Habeas 
Corpus, 61 Harv. L. Rev. 657 (1948). 

20 362 U.S. 574, 582-83 (1960). 

2128 U.S.C. § 2243 (1958). 

22 Just what relief the dissenters would provide for Parker is not clear. Chief Justice 
Warren, in an opinion concurred in by Justices Black, Douglas, and Brennan, simply 
states that “ ‘law and justice require’ that the patent invalidity of Parker’s conviction 
be proclaimed.” 362 U.S. 574, 583 (1960). Mr. Justice Douglas, however, in an opinion 
concurred in by the Chief Justice, would enter judgment nunc pro tunc as of the 
date the Court granted certiorari. 362 U.S. 574, 598-99 (1960). 

28 352 U.S. 354 (1957). 
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to vacate a federal sentence under 28 U.S.C. § 2255.% As in the present 
case, Pollard had been released from prison after certiorari had been 
granted.** In 1959 the Court, in Heflin v. United States, although 
unanimous in reversing the conviction, divided over the issue of peti- 
tioner’s method of attacking the validity of a federal sentence which 
he was not yet serving. A majority of five (same majority as in the 
instant case) thought custody under the sentence attacked was a prereq- 
uisite for use of a motion under 28 U.S.C. § 2255,27 but that relief 
way of Rule 35 of the Federal Rules of Criminal Procedure** was avail- 
able to the petitioner. Neither opinion in Heflin mentioned Pollard. 
The majority in the instant case rejected the contention that Pollard, 
which involved a method of collateral attack applicable only to a federal 
conviction, was authority for reviewing the present case. The argument 
that custody under the federal sentence attacked was not essential in 
a § 2255 proceeding was held by the Court in the instant case to have been 
an “unconsidered assumption” which was decided to the contrary in 
Heflin.” But the Court in Pollard, after noting petitioner’s reliance on 
United States v. Morgan® and Fiswick v. United States, had observed: 


[T ]hose cases recognize that convictions may entail collateral legal 
disadvantages in the future .. .. We think that petitioner’s reference 
to the above cases sufficiently satisfies the requirement that review 
in this Court will be allowed only where its judgment will have 
some material effect. Cf. St. Pierre v. United States... 


Plainly the Court had “considered” the mootness —— in Pollard. 


The Court in the instant case was thus caught between the constitu- 


24 28 U.S.C. § 2255 (1958) reads in pertinent part: 
2255. Federal custody ; remedies on motion attacking sentence. 
A prisoner in custody under sentence of a court established by Act of 
Congress claiming the right to be released upon the ground that . . 
may move the court which imposed the sentence to vacate, set aside or 
correct the sentence. . . . If the court finds . . . the court shall vacate 
and set the judgment aside and shall discharge the prisoner or resentence 
him or grant a new trial or correct the sentence as may appear ap- 
propriate. (Emphasis added.) 
See note 16 supra for purpose and scope of 28 U.S.C. § 2255. 

25 352 U.S. 354, 358 (1957). 

26 358 U.S. 415 (1959). 

27 Id. at 420-22. 

28 “The court may correct an illegal sentence at any time.” 

29 362 U.S. 574, 575 (1960). 

30 See text accompanying note 15 supra. 

31 See text accompanying note 14 supra. 

82 352 U.S. 354, 358 (1957). In St. Pierre v. United States, supra note 6, agree 
in 1943, the Court dismissed a writ of certiorari on grounds of mootness w here the 
prisoner had been released from confinement prior to the case’s being heard 
the Court. But the Court perhaps forecast the results in the subsequent Poll 
Morgan, and Fiswick cases when it stated: 

Nor has petitioner shown that under either state or federal law further 

penalties or disabilities can be imposed on him as a result of the judgment 
which has now been satisfied. 

319 U.S. 41, 43 (1943). 
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tionally imposed jurisdictional limitation of the mootness doctrine and 
its recent pronouncements regarding the post prison term effect of a 
criminal conviction. The historical purpose of the writ of habeas corpus 
and the Court’s holding in McNally v. Hill that: 


Habeas corpus may not be used to modify or revise the judgment 
of conviction .. .. Even when void, its operation may be stayed by 
habeas corpus only through the exercise of the authority of the 
court to remove the prisoner from custody .. . .* 


would seem to require the result reached in Parker. On the other hand 
the case or controversy requirement which underlies the doctrine of 
mootness is founded on the belief in the advantages of our adversary 
system.** A genuine dispute or “controversy” between Texas and 
Parker still exists by reason of Texas Election Code Article 5.01 which 
disqualifies a convicted felon from voting in elections in that state.% 
Of course adopting Mr. Justice Douglas’ plan for giving Parker relief by 
way of judgment nunc pro tunc would solve the problem in the instant 
case. But, in light of the number of statutes and constitutional pro- 
visions, state and federal,®* imposing civil disabilities on convicted felons, 
and the time consuming nature of our system of appellate review,* 
the problem is sure to be a recurring one. Indeed Parker is a classic 
example of how a felony conviction in a state court with a relatively 
short sentence (7 years) can effectively preclude relief by habeas corpus 
in a federal court. It is submitted that 28 U.S.C. § 2241 and § 2255 
should be amended to preserve federal jurisdiction in “collateral 
consequences” cases such as Parker where the prisoner has been released 
after an appellate court has decided that further review is warranted. 


Kenneth J. Sherk 


Lasor Law—Rattway Lasor Act—Norris-LaGuarpiA Act—FEDERAL 
Courts Lack JurispicTION PERMANENTLY To ENjorn Strike Over Jos 
Aso.ition CLause—Order of R.R. Telegraphers v. Chicago & No. W. 
Ry., 362 US. 330 (1960). 


The union notified the railroad that it wanted to amend the existing 
collective agreement by adding a provision requiring the railroad to 


33 293 U.S. 131, 139 (1934). 

34 Muskrat v. United States, 219 U.S. 346 (1911). 

85 Article 5.01. Not qualified to vote 

The following classes of persons shall not be allowed to vote in this state: . . 
1 persons convicted of any felony except those restored to full 
citizenship and right of suffrage or pardoned. 

36 Note, The Legal Status of Convicts During and After Incarceration, 37 Va. L. 
Rev. 105 (1951) ; Holtzoff, Loss of Civil Rights by Conviction of Crime, 6 Fed. Prob. 
18 (1942). 

a See 1 supra for the length of time taken for Parker to exhaust his state 
remedies as required under 28 U.S.C. § 2254 (1958). 
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negotiate with the union over the abolition of positions.' The railroad 
refused to negotiate on this request, claiming that it was not a bargainable 
issue because it did not relate to rates of pay, rules, or working conditions. 
When threatened with a strike by the union, the railroad sought an in- 
junction in federal district court. The railroad claimed that the 
union’s proposal did not raise a bargainable issue under the Railway Labor 
Act? and, therefore, the Norris-LaGuardia Act prohibition on injunctions*® 
in cases arising out of “labor disputes” * did not apply in this case. The 
railroad further contended that the demand of the union was unlawful, 
arguing that the only lawful method for union protest of job losses caused 
by station abolition was before state public utility commissions. The 
district court found® that the proposed contract change did concern a 
bargainable issue, and declined to grant a permanent injunction on the 
ground that it was without jurisdiction to do so because of the Norris- 
LaGuardia Act’s prohibition. The court of appeals reversed,’ holding 
that the district court’s finding of a bargainable issue was “clearly er- 
roneous”.® On certiorari to the Supreme Court, Held, 5-4, negotiation 
over the abolition of jobs concerns terms and conditions of employment, 
and a strike to require a railroad so to bargain is a “labor dispute” within 
the meaning of the Norris-LaGuardia Act and therefore not enjoinable. 
Section 4 of the Norris-LaGuardia Act specifically withdraws from 
federal district courts jurisdiction to issue injunctions in cases involving 
or growing out of labor disputes.® The courts have interpreted the term 
“labor dispute” broadly.’° However, in cases involving railway labor 
disputes, the courts have allowed injunctions in spite of the Norris- 
LaGuardia Act where the union or employer committed acts violative 
of the Railway Labor Act itself. A railroad has been enjoined from inter- 
fering with its employees’ free choice of bargaining representative; the 
Railway Labor Act was found to give employees the right to organize 


1 The demand was for insertion of the following contract clause: “No position in 
existence on December 3, 1957, will be abolished or discontinued except by agreement 
between the carrier and the organization [union].” Order of R.R. Telegraphers v. 
Chicago & No. W. Ry., 362 U.S. 330, 332 (1960). 

248 Stat. 1185 (1934), 45 U.S.C. §§ 151-88 (1958). 

347 Stat. 70 (1932), 29 U.S.C. § 104 (1958). 

447 Stat. 73 (1932), 29 U.S.C. §113(c) (1958). 

5 The dissent in the instant case discussed in detail how the Congress has left to 
state regulatory commissions the handling of railroad station abandonments, and 
oy this policy was reaffirmed by the Congress as recently as 1958. 362 U.S. at 353, 
353 n.18. 

6 Noted in 362 U.S. at 333-34. 

; Chicago & No. W. Ry. v. Order of R.R. Telegraphers, 264 F.2d 254 (7th Cir. 1959). 

Id. at 260. 

9 47 Stat. 73 (1932), 29 U.S.C. § 113(c) (1958). “Labor dispute” is defined as in- 
cluding “any controversy concerning terms or conditions of employment, or concerning 
the association or representation of persons negotiating, fixing, maintaining, changing, 
or seeking to arrange terms or conditions of employment, regardless of whether or not 
the disputants stand in the proximate relation of employer and employee.” 

10 For example, in New Negro Alliance v. Sanitary Grocery Co., 303 U.S. 552 
(1938), the Supreme Court found a “labor dispute” within the meaning of the act 
in picketing by a Negro organization to induce the employment of Negroes by stores 
hiring only whites. 

11 Virginia Ry. v. System Federation 40, AFL, 300 U.S. 515 (1937). 
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without employer interference and restraint, and the Court refused to 
allow this specific right to be “rendered nugatory by the earlier and more 
general provisions of the Norris-LaGuardia Act.” 12 So also in a case™ 
where a collusive agreement between railroad and union provided for the 
abolition of certain jobs which were performed by Negroes, the Supreme 
Court held that the Norris-LaGuardia Act did not bar an injunction since 
only a judicial remedy could “prevent the sacrifice or obliteration of . 
rights under the Act.” 14 The Court in the principal case distinguished 
these cases on the ground that they did not involve conduct which the 
Norris-LaGuardia Act withdrew from the injunctive power of the 
federal courts.1** 


In Brotherhood of Railroad Trainmen v. Chicago River & Ind. R.R.® 
the Court was faced with the question whether an injunction was per- 
missible where a union’s proposed act would violate the Railway Labor 
Act.!® In allowing an injunction despite the Norris-LaGuardia Act, the 
Court said that act and the Railway Labor Act must be read together 
and accommodated to each other in order that the “obvious purpose” of 
each of them be preserved.’* Recognizing that the Norris-LaGuardia Act 
was adopted to prohibit injunctions against union exercise of economic 
power, the Court nevertheless sustained the injunction because it found 
that with regard to “minor disputes” ** the Railway Labor Act had sub- 
stituted a “reasonable alternative” 1® to the use of economic force, namely, 
adjudication by an administrative agency. Had an injunction not been 
allowed, a basic provision of the Railway Labor Act would have been 
rendered meaningless.”° 


In the Chicago River case the union, alleging that the Norris-LaGuardia 
Act barred an injunction, relied on a number of cases which reached that 
result despite the fact that the union’s conduct was unlawful under some 


12 Td. at 563. 

18 Brotherhood of Railroad Trainmen v. Howard, 343 U.S. 768 (1952). 

14 Td. at 774. 

14a 362 U.S. at 338. 

15 353 U.S. 30 (1957). 

16 The union threatened a strike over a “minor dispute” which under the Railway 
Labor Act was required to be submitted to the National Railway Adjustment Board 
for a final and binding adjudication (see note 18 infra). 

17 353 U.S. at 40. 

18 Under the Railway Labor Act, “major” disputes are those concerning matters 
which are proposed for agreement (44 Stat. 577 (1926), 45 U.S.C. $152, Seventh 
( 1958)) ; ~ National Mediation Board is the administrative authority established by 
law to aid parties in settling these types of disputes Crag Stat. 1195 (1934), 45 U.S.C. 
§ 155, First (1958) ). “Minor” disputes are those arising out of agr ts already 
made, usually involvin mage (44 “Stat. 577 *(1926), ons USC. cs 182, Sixth 
(1958)); the Nati way Adjustment Board is the administra agency 
established to handle these disputes (48 Stat. 1189 (1934), 45 U.S.C. $ 153. (First (i) 
1958) ), and its decisions are final and binding (48 Stat. 1189 (1934), 45 U.S.C. § 153, 
First (m) (1958) ). 

19 353 U.S. at 41. 

20 Id. at 34-35. 
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other, non-labor statute.*! In rejecting the union argument, the Court 
differentiated those cases, finding them “inapposite” to the case at bar 
since none of them involved the need to accommodate two statutes 
adopted “as a pattern of labor legislation.” 

In the principal case, the railroad contended that an injunction was not 
barred by the Norris-LaGuardia Act, there being no “labor dispute” since 
the union’s demand did not involve a bargainable issue. Respondent also 
urged that the doctrine of the Chicago River case be extended to this case, 
arguing that the sole forum for airing of union complaints concerning 
the abandonment of stations was the state public utility commissions, and 
that the union’s effort to bargain about abandonment was thus unlawful. 

In disallowing the injunction, the Court found otherwise on both issues. 
On the issue of bargainability, the Court found that the retention or 
abolition of positions is a “condition of employment” within the definition 
of a “labor dispute” under the Norris-LaGuardia Act. It specifically 
rejected *4* the finding of the court of appeals*® that the union was at- 
tempting “to usurp legitimate managerial prerogative” by seeking a voice 
in determining which positions are to be abolished. As to the alleged 
violation of the Interstate Commerce Act, the Court found no provision, 
express or implied, making it unlawful for unions to discuss with railroads 
actions affecting the security of railroad jobs.” Nor did the majority find 
anything in the union’s request that would require the railroads to violate 
any valid order?* or law, since the union was merely asking for a con- 
tractual right to bargain. In distinguishing Chicago River, the Court 
found that in the instant case not only had the union not violated the 
Railway Labor Act, but it had obeyed that Act’s command to make every 
effort to negotiate differences.”” 

The minority did not so much emphasize the court of appeal’s “manage- 
ment rights” argument, but instead based its conclusion that the union 
could not lawfully bargain over station abandonment on its finding of a 
Congressional intent to have the public utility commissions decide ques- 
tions of station abandonment.** It would not have distinguished this case 
from Chicago River, and in fact would have extended the doctrine in that 


21 Principal among these was Milk Wagon Drivers’ Union v. Lake Valley Farm 
Products, Inc., 311 U.S. 91 (1940), where the Norris-LaGuardia Act was held to bar 
an injunction even though the union’s picketing constituted a violation of the Sherman 
Anti-Trust Act. 

22 353 U.S. at 42. 

23 See note 5 supra. 

24 362 U.S. at 335-36. 

240 Td. at 336. 

25 Supra note 7, at 259. 

26 362 U.S. at 339-40. 

26a Td. at 340, n. 16. 

26> Td. at 340. 

27 Thid. 

28 362 U.S. at 353-55 (dissenting opinion). 
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case so that the Norris-LaGuardia Act, the Railway Labor Act, and the 
Interstate Commerce Act would all be read together as part of an 
integrated plan of railroad regulation.”® 

The decision in the instant case is compatible with the two series of cases 
which preceded it. As in the Milk Wagon and related cases, a “labor 
dispute” having been found to exist, the Norris-LaGuardia Act barred an 
injunction in spite of alleged violations of another, non-labor, statute; 
this was the very purpose of the Norris-LaGuardia Act. In contrast to 
Virginia Railway and Howard, where Norris-LaGuardia did not apply 
because rights guaranteed by the Railway Labor Act were being violated, 
here no such violation occurred. Finally, in contrast to Chicago River, 
where violation of a basic command of the Railway Labor Act was 
threatened, here the action of the union was found to be compliant with 
that Act. While denial of an injunction in Virginia Railway, Howard, 
and Chicago River would have rendered meaningless specific provisions of 
the Railway Labor Act, such was not the case here. 

In this case the Court has refused to characterize the abolition of jobs 
as an exclusive management prerogative outside the scope of bargainable 
issues. It has also refused to read the Interstate Commerce Act as a part 
of a pattern of labor legislation which waives pro tanto the Norris-La- 
Guardia ban on injunctions. If the Norris-LaGuardia Act prohibition on 
the issuance of injunctions is to be narrowed, the Court has left it to 
Congress to do the trimming,*® refusing to take the job upon itself. 


David A. Swankin 


Unrair Trape Pracrices—Rospinson-PaATMAN Act—AreEA Price Dir- 
FERENCE AS A Prick DisCRIMINATION IN A PRIMARY LINE CoMPETITION 
Case—FTC v. Anheuser-Busch, Inc., 363 U.S. 536 (1960). 


Respondent, a leading national brewer, reduced its selling price in 
the St. Louis area to the price level charged by its competitors, several 
regional brewers who customarily charged lower prices than respondent. 
Corresponding reductions in prices were not made by respondent in 
any other locality. Acting under section 2(a) of the Robinson-Patman 
Act, the FTC issued a cease and desist order based on a finding of 
price discrimination between St. Louis area purchasers and those located 
elsewhere. The court of appeals, finding no price “discrimination”, set 
aside the order.? Held, reversed; price “discrimination” means a mere 

29 362 U.S. at 352, 363-64 (dissenting opinion). 

30 Senator Dirksen (R) of Illinois, after the decision in the instant case, introduced a 
bill (S. 3548, 86th Cong., 2d Sess. (May 13, 1960)) to amend the Norris-LaGuardia, 
Railway Labor, and National Labor Relations Acts to remove from any list of com- 


pulsory bargaining subjects, and from the scope of the term “labor disputes,” “the 
creation or discontinuance of positions.” 


149 Stat. 1526 (1936), 15 U.S.C. $ 13 (1958). 
2 265 F.2d 677 (7th Cir. 1959). 
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price difference. The amount and purposes of the price difference are 
irrelevant to a determination of the existence of price discrimination per 
se. 

The section 2(a) requirement of price discrimination, in a case where 
competitive injury was found at the primary level,* has been met by a 
price reduction in a single area to an unreasonable level with the intent to 
eliminate a competitor.® Reduction of price in one area, without a 
corresponding reduction elsewhere, is likewise discriminatory where 
buyers in the two areas are competitors;* and proof that all buyers 
in the same locality are charged the same price is not exculpatory.’ Dis- 
crimination in price means a mere difference in price to competing 
purchasers in a case based on injury to secondary line competition.® 


Proof of a price discrimination establishes a prima facie violation, 
but section 2(b) permits the seller to rebut by showing that the lower 
price “was made in good faith to meet the equally low price of a 


349 Stat. 1526 (1936), 15 U.S.C. § 13(a) (1958). This section provides “That 
it shall be unlawful . . . to discriminate in price between different purchasers . . . 
where the effect of such discrimination may be substantially to lessen competition . . . 
in any line of commerce. . .” (Emphasis added.) 


4 Primary line competition pertains to injury to competitors of the seller who 
grants the discriminatory price. For an example, see Samuel H. Moss vy. FTC, 148 
F.2d 378 (2d Cir. 1945). Secondary line competition pertains to injury to competitors 
of purchasers buying directly from the same seller and selling to the same class of 
customers. For an example, see FTC v. Morton Salt Co., 334 U.S. 37 (1948). 
Third line competition involves injury to customers of the persons who purchase 
ay = — seller. For an example, see Standard Oil Co, v. FTC, 340 U.S. 
a 2 4 


5 Moore v. Mead’s Fine Bread Co., 348 U.S. 115 (1954). The complaint in 
Moore was based jointly on § 2(a) and the § 3 criminally sanctioned, absolute pro- 
hibition of all geographic price discriminations with predatory intent. Section 3 
has since been held not to be an antitrust law and hence an improper basis for a 
private suit. Nashville Milk Co. v. Carnation Co., 355 U.S. 373 (1958). However, 
there is a partial overlap in the coverage of §§ 3 and 2(a). Id. at 378, 379. The 
Moore case, being a private action, now depends entirely on § 2(a) for its precedent 
value. Since the facts there clearly showed the required competitive injury, Moore 
remains as a valid § 2(a) decision and is exemplary of a fact situation covered by 
both § 2(a) and § 3. See also Porto Rican American Tobacco Co. v. American 
Tobacco Co., 30 F.2d 234 (2d Cir. 1929). 


SE. B. Muller & Co. v. FTC, 142 F.2d 511 (6th Cir. 1944). F 


7Corn Products Refining Co. v. FTC, 324 U.S. 726 (1945) ; Cf. Maryland Baking 
Co. v. FTC, 243 F.2d 716 (4th Cir. 1957). These cases involved civil actions brought 
by the FTC, which MOTB in td shares jurisdiction with the Justice Department, 38 
Stat. 734, 736 (1914), 15 U.S.C, §§ 21, 25 (1958), although the civil enforcement of 
the Robinson-Patman Act has been carried out solely by the FTC. On civil enforce- 
ment of the act see Rowe, Price Discrimination, Competition and Confusion: Another 
Look at Robinson-Patman, 60 Yale L.J. 929, 941-75 (1951). A private action for treble 
damages and injunctive relief is also available for Robinson-Patman Act antitrust 
violations under §§ 4 and 16 of the Clayton Act, 38 Stat. 730 (1914), 15 U.S.C. 
§§ 15, 26 (1958). On private enforcement of the act, see Comment, Antitrust En- 
forcement by Private Parties: Analysis of Developments in the Treble Damage 
Suit, 61 Yale L.J. 1010 (1952). 


8 FTC v. Morton Salt Co., 334 U.S. 37 (1948). 
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competitor.”® The section 2(b) defense overrides the importance of 
any competitive injury and is absolute in nature.?° 

The alleged price discrimination in the principal case occurred when 
respondent successfully combated a local sales decline by reducing its 
St. Louis area prices.‘ When a simultaneous drop in sales was ex- 
perienced by respondent’s competitors, the FTC brought action under 
section 2(a). Respondent’s section 2(b) defense, rejected by the FTC, 
was argued in the court of appeals. Since that court held that the pre- 
liminary statutory element of price discrimination had not been estab- 
lished, the issue of the section 2(b) defense was not reached. The 
court of appeals decision was based on the conclusion that no relation- 
ship had been shown between the purchasers charged different prices 
which entitled them to equal treatment; the court did say that such a 
relationship would result if the purchasers were competitors. The 
opinion also indicated indirectly that if the lower price had been so low 
as to sacrifice some portion of the seller’s necessary costs and profit, the 
required relationship would exist.%* 

Respondent urged, in the principal case, that the latter circumstance 
was a true prerequisite for primary line price discrimination and that 
its absence was the pivotal factor in the lower court’s decision. The 
irrelevance of competition among purchasers in a primary line case was 
conceded by respondent.'* The Commission, however, insisted that the 


lower court’s decision turned on the absence of competition among 
purchasers and contended that such a conclusion was tantamount to hold- 
ing section 2(a) unavailable for protection of primary line competition.® 


949 Stat. 1526 (1936), 15 U.S.C. $ 13(b) (1958). The equally low price must be 
a lawful one, however. Standard Oil Co. v. FTC, 340 U.S. 231, 244 (1951). Section 
2(a) provides the additional defense of cost justification. See Rowe, Cost Justification 
of Price Differentials Under the Robinson-Patman Act, 59 Colum. L. Rev. 584 
(1959). Another possible defense is that of proving a lack of competive injury. 
However, this defense is rarely used since a price discrimination is proscrii 
it creates a reasonable possibility of competitive injury. See FTC v. Morton Salt 
Co., supra note 9, at 46. 

10 Standard Oil Co. v. FTC, 340 U.S. 231 (1951). 


11 Respondent’s relative market position in St. Louis increased from 12.5% to 
39.3% during the period of price reduction and its sales represented an increase of 
201.5% over a similar period during the previous year. 363 U.S. 536, 540-41 (1960). 

12 265 F.2d 677, 681-82 (7th Cir. 1959). 

18 See the court’s quotation of Representative Utterback’s remarks. Id. at 681. 
casey for Respondent, pp. 20-24, FTC v. Anheuser-Busch, Inc., 363 U.S. 536 


15 Brief for Petitioner, pp. 7-8, FTC v. Anheuser-Busch, Inc., 363 U.S. 536 (1960). 
Although the Robinson Patman amendment to the Clayton Act was enacted mainly 
to strengthen the protection of secondary line competition, it is clear that the Clayton 
Act was intended to protect competing sellers. See Federal Trade Commission, 
Final Report on the Chain Store Investigation, S. Doc. No. 4, 74th Cong., Ist Sess. 
24 (1934); H.R. Rep. No. 627, 63d Cong., 2d Sess. 8, 9 (1914) and S. . No. 
698, 63d Cong., 2d Sess. 9 (1914). Moreover, the statute by its terms is applicable 
to protect competition “in any line of commerce.” See note 3 supra. 
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In reversing, the Supreme Court agreed with the Commission that 
the court of appeals decision was based on the erroneous notion that sec- 
tion 2(a) may not protect primary line competition and stated that com- 
petition among purchasers “would be merely a fortuitous circumstance” 
in a primary line case.’® Respondent’s arguments were rejected as mis- 
directed in a case where the presence of a price “discrimination” was the 
sole issue, but the opinion indicated their possible relevance to a deter- 
mination of the effects of price discrimination.17 The Court concluded 
that a price discrimination in a primary line case means a mere difference 
in price and that the “effect clause” of secton 2(a) is the only key to 
finding whether a given price difference is unlawful.’® 


Previously the Court, by way of dictum in a case involving section 
2(f),"® had quoted a congressman’s statement from the legislative history 
of the Robinson-Patman Act that a price discrimination “is more than a 
mere difference.” ° This quotation was the foundation of respondent’s 
argument in Purex Corporation,” the first case to present squarely the 
question of whether a mere bm difference among non-competing pur- 
chasers amounted to a price discrimination. In that case the sale of bleach 
with free bonuses available only in certain areas was held discriminatory, 
the hearing examiner stating that the settled law, as shown by the Porto 
Rican”? and Muller®* cases, is now contrary to the legislative history on 
this point.** 

A similar question arose in Balian Ice Cream Co. v. Arden Farms Co. 
In Balian, the first of several alternative holdings determined that a mere 
difference in price was not price discrimination since all competing pur- 
chasers were charged equal prices.2® The Court distinguished the Porto 
Rican case on its facts, since the Balian case did not involve the sale of 
goods at a loss or with the intent to eliminate a competitor.27 The case 
of Atlas Building Products Co. v. Diamond Block & Gravel Co.?* in- 
volved an area price discrimination and presented facts analogous to the 
principal case. There the Court of Appeals for the Tenth Circuit express- 


16 363 U.S. at 545-46. 

17Td. at 549. Although respondent sought affirmance on any of the grounds 
urged below, the Court refused to review any issue not decided by the court of 
appeals. The Court remanded the case for resolution of the remaining issues, in- 
cluding respondent’s § 2(b) defense. 

18 Td. at 549-50. 

19 49 Stat. 1526 (1936), 15 U.S.C. § 13(£) (1958). 

20 Automatic Canteen Co. v. FTC, 346 U.S. 61, 70 n.10 (1953). 

21 51 F.T.C. 100 (1954). 

22 Porto Rican American Tobacco Co. v. American Tobacco Co., supra note 5. 

23 Supra note 6. 

2451 F.T.C. 100, 107 (1954) (complaint dismissed on other grounds). 

25 231 F.2d 356 (9th Cir. 1955), cert. denied, 350 U.S. 991 (1956). 

26 Id. at 368. 

27 Ibid. 

28 269 F.2d 950 (1959). 
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ly rejected the interpretation of the court of appeals in the instant case.° 
The resulting conflict included three circuits since the Balian case, being 
consistent with the lower court’s decision in the principal case, was re- 
jected by implication in Atlas. 

Since no significant factual distinctions can be made between the two, 
the principal case removes the precedent value of the Balian case insofar 
as that decision held a price discrimination was more than a price dif- 
ference. The instant case upholds the Atlas Building Products decision 
and nullifies any suggestion from the legislative history that “price dis- 
crimination” is a term of art carrying a series of complex prerequisites. 
Since Congress intended to protect competition from anticompetitive 
effects of price discrimination, the emphasis in section 2(a) cases has 
now properly been focused on consequences. 


Frederick Moring 


Unrair TRADE Practices—RoBINSON-PATMAN AcT—SECTION 2(C) AND THE 
INDEPENDENT Broker—Federal Trade Comm'n v. Henry Broch @ Co., 
363 U.S. 166 (1960), rehearing denied, 29 U.S.L. Week 3104 (U. S. 
Oct. 11, 1960). 


Respondent, an independent sales broker, was retained by certain food 
processors to negotiate the sale of various foods and food products. 
To secure an unusually large order from a buyer who demanded a price 
below the then prevailing selling price, respondent's seller-principal agreed 
to lower its price to meet the buyer’s demand, provided respondent ac- 
quiesced in a reduction of its customary commission rate. This arrange- 
ment was continued in subsequent sales to this buyer, while the estab- 
lished brokerage rate and market prices were maintained on sales to 
all other customers. The Federal Trade Commission’s cease and desist 
order, finding respondent in violation of section 2(c) of the Robinson- 
Patman Act! for the passing on of brokerage to the buyer, was set aside 
by the court of appeals on the ground that a seller’s broker was not a 
party subject to the prohibition of section 2(c).? Held, reversed; a 
seller’s broker is clearly “any person” as provided for in section 2(c), 
and the activity proscribed by that section includes payments or al- 
lowances by a seller’s broker to a buyer whether made directly to the 
buyer or indirectly through the seller. 

The Robinson-Patman Act, enacted as an amendment to section 2 
of the Clayton Act, was designed to suppress more effectively “discrimi- 
nations between customers of the same seller not supported by sound 
economic differences in their business positions or in the cost of serving 


29 Id. at 955. 

1 49 Stat. 1527 (1936), 15 U.S.C. § 13(c) (1958). 

2261 F.2d 725 (7th Cir. 1958), noted at 47 Calif. L. Rev. 961 (1959), 27 Geo. 
Wash. L. Rev. 758 (1959), and 57 Mich. L. Rev. 926 (1959). 

3 38 Stat. 730 (1914). 
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them” where there was a probable tendency to lessen or injure com- 
petition.* Section 2(c)*® was included to prevent evasion of the general 
price discrimination provisions of section 2(a) by the granting of dis- 
guised rebates in the form of unearned brokerage payments or al- 
lowances.® The legislative history of section 2(c) reveals that there 
were very specific practices which Congress was attempting to regulate.” 
These consisted of schemes whereby large direct buyers demanded from 
the seller payment of brokerage directly to them, or payments to an 
agent, employee or subsidiary corporation acting as a broker through 
whom these buyers would require that sales to them be made.’ The 
congressional plan was to make such practices, with their resulting secret 
or disguised price discriminations, unlawful and thereby to force price 
differences out into the open where they could be tested for any alleged 
cost saving.® 


The committee reports are, however, devoid of any mention of seller’s 
brokers.’ Only in the floor debates can specific references to inde- 
pendent brokers!! be found. Thus, when concern was manifested re- 
garding the prospective effect of section 2(c) on legitimate brokerage, 
it was made clear that the purpose of the section was not to interfere 
with the business activities of the “legitimate” broker.’* A distinction was 


4H.R. Rep. No. 2287, 74th Cong., 2d Sess. 7 (1936). 

5 The complete text of § 2(c), 49 Stat. 1527 (1936), 15 U.S.C. § 13(c) (1958) is 
as iollows: 

It shall be unlawful for any person engaged in commerce, in the course of 
such commerce, to pay or grant, or to receive or accept, anything of value 
as a commission, brokerage, or other compensation, or any allowance or 
discount in lieu thereof, except for services rendered in connection with 
the sale or purchase of goods, wares, or merchandise, either to the other 
party to such transaction or to an agent, representative, or other intermediary 
therein where such intermediary is acting in fact for or in behalf, or is subject 
to the direct or indirect control, of any party to such transaction other than 
the person by whom such compensation is so granted or paid. 

6S. Rep. No. 1502, 74th Cong., 2d Sess. 7 (1936). Section 2(c) of the Act 
was designated 2(b) in S. Rep. No. 1502 and H.R. Rep. No. 2287. 

7 Ibid. ; H.R. Rep. No. 2287, supra note 4, at 15. 

8S. Rep. No. 1502, 74th Cong., 2d Sess 7 (1936). 

% Biddle Purchasing Co. v. FTC, 96 F.2d 687 (2d Cir. 1938), cert. denied, 305 
U.S. 634 (1938). See also FTC vy. Simplicity Pattern Co., 360 U.S. 55, 65, 68 
(1959). Section 2(a) of the Robinson-Patman Act makes unlawful price dis- 
criminations between purchasers of commodities of like grade and quality subject 
to the following proviso: 

Provided, that nothing herein contained shall prevent differentials which 
make only due allowance for differences in the cost of manufacture, sale, or 
delivery resulting from the differing methods or quantities in which such 
commodities are to such purchasers sold or delivered. 49 Stat. 1526 (1936), 
15 U.S.C. § 13(a) (1958). 

10 See H.R. Rep. No. 2287, 74 Cong., 2d Sess. (1936); H.R. Rep. No. 2951, 
74th Cong., 2d Sess. (1936); S. Rep. No. 1502, 74th Cong., 2d Sess. (1936). 

11“The true, or independent, broker acts either as the representative of the seller 
or as the representative of the buyer.” Patman, The Robinson-Patman Act 103 (1938). 
A bona fide seller’s broker is, then, one of the two types of independent brokers. 

12 Statement of Senator M. M. Logan, Chairman of the Senate Judiciary Sub- 
committee considering the Robinson-Patman amendments of the Clayton Act and 
Senate manager of the bill, 80 Cong. Rec. 3114 (1936). 
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clearly drawn between the sham or bogus brokerage practices sought 
to be eliminated and legitimate brokerage." 


The case law of section 2(c) reveals that the Commission and the 
courts have met with little difficulty in applying the prohibition of 
that section to cases involving the already recognized unlawful practices" 
or others differing only slightly as to form.’® But the reports are almost 
barren of any mention of seller’s brokers. Two courts have said in dictum 
that the direct passing on of brokerage by a seller’s broker to the buyer 
would run afoul of the Act.® Although the Commission has periodically 
issued cease and desist orders against seller’s brokers for yielding part 
of their brokerage to enable the seller to reduce its price,'? the instant 
case is the first to contest such a ruling in the courts. 


In the present case, respondent Broch argued that a careful, though 
grammatically technical, interpretation of section 2(c) denies its ap- 
plication to a seller’s broker.4* Although in sharp disagreement (5-4) 
as to the proper disposition of the case, the Court was unanimous in 
finding that the phrase “any person” included independent seller’s 
brokers."® The Court divided, however, as to whether the particular 
acts of Broch, in its capacity as an independent broker, were such as 
were prohibited by section 2(c). The Commission asserted that, while 
2(c) had been directed at specific practices, it was not limited to such, 
and that the congressional intent, as evidenced by the legislative history, 
had been to make unlawful the — on of brokerage however ac- 
complished.?° Respondent, grounding its argument on the same legislative 
history, contended that 2(c) was directed at dummy rather than legiti- 
mate brokerage.?! 


The majority found no difference in economic effect between the 
direct passing on of brokerage by a seller’s broker, clearly prohibited 
by section 2(c), and the indirect passing here utilized by Broch.” 
In support of its finding that such activity was unlawful, the majority, 
stating that to hold otherwise would create a serious loophole in the 


18 “The bill has nothing to do with brokerage at all. The bill deals with schemes 
and shams used to bring about discriminations in prices. ” 80 Cong. Rec. 3118 (1936). 

“It [the act] is not aimed at the legitimate practice of brokerage, because broker- 
age is necessary. The broker has a field all his own and he should not be inter- 
fered with.” 80 Cong. ree 6281 (1936) (Remarks of Senator Logan). 

14 Biddle Purchasin + a. FTC, 96 F.2d 687 (2d Cir.), cert. denied, 305 U.S. 
634 (1938) ; Great A antic & Pacific Tea Co. v. FTC, 106 F.2d 667 (3d Cir. —_, 
cert. denied, 308 U.S. 625 (1940) ; a Brokerage Co. v. FTC, 150 F.2d 
(4th Cir.), cert. denied, 326 U.S. 774 (1945). 

eae v. FTC, 109 F.2d 268 (5th Cir.), cert. denied, 310 U.S. 638 


liver Bros. v. FTC, 102 F.2d 763, 770 (4th Cir. 1939) ; Great Atlantic & Pacific 

Tes Co. v. FTC, supra note 13; a t 674. 

17 Cases are collected at 149 ‘A. LR 657, 663 (1944). 

18 Brief for Respondent, pp. 36-37. 

19 363 U. S. at 170, 179 (1960). 

20 Brief for Petitioner, pp. 16-18, 23. 

21 Brief for R pp. 19-34. 

22 363 U.S. at 174-75. 
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statute, relied on that portion of the conference report which alluded 
to the prohibition of direct or indirect brokerage payments.” 

The approach of the dissent was that since Broch was admittedly not 
acting for or in behalf of anyone other than the seller and did not pay 
“‘anything of value as a commission, brokerage or other compensation’ 
to the buyer or to any intermediary who was ‘acting in fact for or in 
[its] behalf,” this was simply not the kind of situation governed by 
section 2(c). The validity of such a practice, added the minority, would 
be more appropriately tested according to the cost justification proviso 
of section 2(a).*4 

When the reach of a statute cannot be determined from the language 
itself, the committee reports are usually a more reliable guide than the 
floor debates.* But where these reports are without material from which 
an intent as to a specific problem may be easily inferred, and where 
the floor debates do contain explicit statements of the interpretation 
by the act’s co-author,” the draftsman of the House bill,?? and the Chair- 


23 H.R. Conf. Rep. No. 2951, 74th Cong., 2d Sess. 7 (1936). The opinion appears 
to have introduced new elements into what has heretofore been a per se section. 
Thus the statement that certain circumstances might justify “a discriminatory price 
by means of a reduced brokerage charge” suggests that the proviso of § 2(a) may 
in appropriate situations be read into $ 2(c). 363 U.S. at 173, 177 n.19. The Court 
inferred that discrimination was a necessary element to a $ 2(c) violation. 363 U.S. 
at 173, 176, 177 n.19. While this might not appear out of line with respect to an 
anti-price discrimination statute, this is the first time that it has been suggested by 
either the Commission or the courts. Rather, discrimination has been held not requisite. 


See, e.g., FTC v. Washin; ngton Fish & Oyster Co., 271 F.2d 39, 44 (9th Cir. 1959) ; 


Matter of Venus Foods, No. 7212, FTC, Jan. 29, 1960. It appears that the Supreme 
Court and the Commission differ as to the relationship between § 2(c) and $ 2¢a) of 
the Robinson-Patman Act. 

24 363 U.S. at 187. What may well have been an underlying yet determinative issue 
was relegated to footnote treatment in both opinions. Thus the majority concluded 
that Congress never intended be ere ag to be a part of the cost jurisdiction proviso 
of § 2(a). 363 U.S. at 171, n.8. Cf. Oppenheim, Administration of the Brokerage 
Provision of the Robinson-Patman i. 8 Geo. Wash. L. Rev. 511, 535 (1940). This 
position, however, is not easily reconciled with —_ of the opinion. See note 23 
supra. Contrary conclusions may be found in 363 U.S. at 186, n.11 (dissenting 
opinion) ; Hearings Before a Subcommittee of on Senate Judiciary Committee on 
S. 4171, "74th Cong., 2d Sess. 53 (1936); Note, The Brokerage Provision of the 
Robinson-Patman Act, 47 Yale L. J. 1207, 1217 Lee). 

The majority said that not to find Broch’s activity a 2c? violation would leave 
a “large loophole in the Act.” 363 U.S. at 177. To the extent that a brokerage 
reduction as present here would be a built-in cost justification if tested under § 2 a) 
instead of § 2(c), there would indeed be a “loophole.” But it seems doubtful t 
Congress intended to close this loophole. See notes 10-13 supra. 

On cost justification generally, see Taggart, Cost Justification (1959) ; cf. Edwards, 
The Price Discrimination Law, 584-616 (1959). 

25 See 2 Sutherland, Statutory Construction $$ 5005-06 (3d ed. 1943). 

26 Representative Wright Patman, co-author of the Robinson- Patman Act: “What 
the sponsors first proposed and are now insisting upon, that is, an effective law 
against pseudo-advertising allowances, dummy brokerage allowances, quantity dis- 
counts in excess of differences in cost of manufacture and distribution ... .” 80 
Cong. Rec. 7760 ( 1936). 

“The only provision about brokers and wholesalers will merely prevent fees and 
commissions ordinarily paid to brokers and wholesalers from being used as bribes.” 
80 Cong. Rec. 7886 (1936). 

27H. B. Teegarden, counsel of the U. S. Wholesale Grocers Association, presented 
to the House Judiciary Committee by Representative Patman as the draftsman of 
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man of the Senate subcommittee,”* these colloquies may be accorded some 
weight.*®? However, the majority in the principal case did not see fit to 
recognize the apparently intended distinction between legitimate and 
dummy brokerage. Furthermore, the reliance which the majority places 
on that portion of the legislative history cited to support its holding* is 
indeed tenuous. In extracted form there is a certain measure of persuasive- 
ness in the words, “direct or indirect”. However, when this extract is 
re-read within its matrix, it becomes readily apparent that the critical 
word “indirect” is not used in any broad sense, but rather to refer to 
the particular indirect practice there noted, namely, the payment of 


brokerage by either the buyer or seller to an agent or intermediary of 
the other. 


There are three prevailing methods by which manufacturers, accord- 
ing to their size and circumstances, distribute their output: the first is 
by their own integrated sales organization with salaried personnel; the 
second differs from the first only in that compensation is on a commis- 
sion basis (or salary plus commission); and the third is, as here, by 
utilization of an independent sales broker. Section 2(a) permits a seller 
to cut its price if such a reduction is no greater than a reflection of 
savings in the cost of manufacture, sale or delivery.*? Distribution costs, 
of which brokerage or commissions can be an important element, con- 
stitute a substantial portion of the total cost of doing business. A manu- 
facturer employing the first above-mentioned method of distribution does 
not come within the scope of section 2(c) and can reflect the savings in 
internal distribution costs associated with large volume orders by re- 
ducing his selling price on such orders. This decision, however, would 
prevent a manufacturer utilizing an independent broker from reflecting 
the same lower distribution costs in his price to a large buyer** by 
classifying such a reduction as a violation of section 2(c), where cost 


the Patman bill and the expert as to its meaning. Hearings before the House Judiciary 
Committee on Bills to Amend the Clayton Act, 74th Cong., Ist and 2d Sess, 9, 13 
(1935-36). “It [section 2(c)] does one thing and one thing only ... . It simply 
prohibits a broker taking pay from one party for service rendered in fact to the 
other ....” Hearings at 217-18. 

28 Supra notes 11 and 12. 

29 Sutherland, op. cit. supra note 24, §§ 5009, 5011-12. 

30 Supra note 22, at 7. 

81 Tbid. 

32 Supra note 9. See Shniderman, Cost Justification Under the Robinson-Patman 
Act—The FTC Advisory Committee’s Report, 25 U. Cin. L. Rev. 389, 426 (1956). 

33 The transcripts reveal that Broch’s seller-principal could expect savings on 
large orders because of lower costs with respect to “containers,” “freight,” “duty,” 
“shipping,” “processing” and, if permitted, brokerage. (Transcripts, pp. 290-91, FTC 
Docket No. 6484). And Broch’s net earnings on the large order at the reduced 
commission rate exceeded what could have been expected at the regular rate from 
small orders totalling the same business volume because of the cost of soliciting such 
orders. (Transcripts, pp. 229-30, FTC Docket No. 6484). 
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justification is not applicable.** And in a recent case where the hearing ex- 
aminer’s initial decision dismissed the complaint on evidentiary grounds, 
the Commission charged that a manufacturer utilizing the second- 
mentioned distribution method violated section 2(c) by paying a lower 
rate of commission to its sales representatives on orders from buyers 
whose annual purchases exceed a eg amount, which orders are 
billed at a reduced price.** It is therefore readily apparent that the instant 
decision and the theory of the complaint now on appeal to the Commis- 
sion might have the effect of placing those businesses engaging outside 
distributors or utilizing a form of incentive compensation at a com- 
petitive disadvantage with the wholly integrated and salaried concern.** 
Whether this will materialize into a serious commercial problem, only 
time and the ingenuity of the American businessman will tell. But it 
does emphasize that the instant decision exceeds the intended statutory 
effect on legitimate brokerage. The result can only be to confuse and 
harass further an already perplexed business world.*" 


Raymond Stevens Smethurst, Jr. 


34 FTC v. Simplicity Pattern Co., 360 U.S. 55 (1959). Where economic circum- 
stances preclude a manufacturer from utilizing any means of distribution other than 
a broker, other possible effects of this decision are to maintain the broker at an 
inflated level of compensation not reflecting the value of efforts expended on a par- 
ticular sale, and to minimize competition within the broker class. 
35 Matter of Thomasville Chair Co., No. 7273, FTC, Aug. 12, 1960, notice of appeal 
filed Sept. 8, 1960. At an earlier stage in this case, an opinion of the Commission 
established that, while cost justification was not a defense to a $ 2(c) action, never- 
theless such cost data is admissible evidence to demonstrate that a price reduction and 
a contemporaneous reduction in brokerage bear no relationship to each other, and 
to rebut any inference that brokerage has been passed on in violation of § 2(c). 
Order Denying Respondent’s Interlocutory Appeal, No. 7273, FTC, May 11, 1959. 
36 See the opinion of the court below where concern was manifested with respect to 
an effect of a lessening of competition : 
Obviously an important element in the cost of food distribution is the com- 
mission paid by sellers to their brokers. If a seller is to be forbidden to meet 
competition by reducing an item in its cost of distribution, then to that extent 
his costs are frozen without regard for the welfare of the public which must 
ultimately defray the resultant costs of distribution. 

261 F.2d 725, 729 (7th Cir. 1958). 

87 See Renarp, Patman Act ‘Perpetual Headache’ to the Buyer, Journal of Com- 
merce (N.Y.), July 11, 1960, p. 4, col. 4. 
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Antitrust Poticy: AN Economic AND Lecat Anacysis, by Carl Kaysen 
and Donald F. Turner. (Harvard University Series on Competition in 
American Industry, No. 7) Cambridge: Harvard University Press, 
1959. 345 pages, $7.50. 


Though its title might lead one to expect a comprehensive treatise on 
the law and economics of antitrust, this work is largely devoted to the 
exposition and defense of certain recommendations for the reform of anti- 
trust policy. The state of the law on the subject is far more thoroughly 
treated in the Report of the Attorney-General’s National Committee to 
Study the Antitrust Laws.1 Many sources give a clearer idea of the 
economic theory which has been regarded as relevant to antitrust prob- 
lems than does the work under review. A recent example is Professor 
Fritz Machlup’s The Economics of Sellers’ Competition.? 

The major proposal of Professors Kaysen and Turner is that a cam- 
paign of divorcement and divestiture be carried on under a new antitrust 
law, for which they provide a tentative draft. This draft, described as 
“more suggestive than definitive,” * affords a convenient epitome of the 
authors’ most important recommendations. The aspects of the law to be 
emphasized here are not accidents of draftsmanship, but appear to be 
inherent in the authors’ overall position. 

Under the proposed law, any firm or group of firms which can be 
shown to possess “market power,” and which cannot prove that this 
market power is caused by one or more of a few factors enumerated in 
the law, will be broken up according to some plan devised by a new 
“Economic Court”—provided only that the court can draw up a plan 
which satisfies certain conditions:* (1) the plan may not require divided 
ownership of the assets included in a single plant; (2) the court in 
devising the plan must “take into account any probable permanent loss 
of substantial economies intrinsic to the defendant company or companies 
as currently constituted”; (3) the plan may be set aside if the defendants 
can bring forward a substitute plan which they can prove to be equally 
effective in achieving improved “competitive conditions,” or if the de- 
fendants can show “that one or more companies resulting from the plan 
would lack reasonable prospects for survival under the competitive con- 
ditions likely to prevail.” 

The draft statute provides for an “Industrial Reorganization Commis- 
sion” to bring proceedings before the Economic Court, and sets up the 


1 (Washington : G.P.O., 1955). 

2 (Baltimore: The Johns Hopkins Press, 1952). 
3 p. 266. 

4 p. 269. 
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trust-busting campaign as a permanent feature of government rather 
than a one-shot reform. The authors, however, do not insist on perman- 
ence or particular machinery. 

The enumerated “escape” factors, proof of whose causal decisiveness 
can render market power legal, are: 


(1) such economies as are dependent upon size in relation to the 
market; (2) ownership of valid patents, lawfully acquired and law- 
fully used; provided that, on a showing that market power has been 
created and maintained by patents, the government shall have the 
burden of showing invalidity, unlawful acquisition, or unlawful 
use; (3) low prices or superior products attributable to the introduc- 
tion of new processes, product improvements or marketing methods, 
or to extraordinary efficiency of a single firm in comparison with 
that of other firms having a substantial share of the market.® 


To prove that market power is due to the enumerated factors, the de- 
fendant would evidently have to prove that in the absence of such factors 
he would have no market power. In view of the proposed definition of 
market power, shortly to be discussed, the location of the burden of 
proof would here appear to be decisive. Once market power has been 
shown, the deed is in most cases as good as done; where the firms in 
question can be broken up without dividing a single plant, or producing 
one or more new firms which can be proved in advance to be non- 
viable, they will be broken up. (The legal requirement that the court 
“take into account” permanent diseconomies resulting from its plan 
appears to have very little if any operational significance). 

As compared with some other common notions of market power, the 
definition in the Kaysen-Turner law is refreshingly explicit: 


For the purposes of this Act, market power shall mean the persistent 
ability of a person, or of a group of persons whether or not acting 
pursuant to agreement or conspiracy, to restrict output or determine 
prices without losing a substantial share of the market, or without 
losing substantial profits or incurring heavier losses, because of the 
increased output or lower prices of rivals.® 


It is further provided that market power 


shall be conclusively presumed where, for five years or more, one 
company has accounted for 50 percent or more of annual sales in the 
market, or four or fewer companies have accounted for 80 percent 
of sales.7 


5 p. 268. 
6 p. 266. 
Tp. 267. 
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The most striking feature of the definition itself is its use of the phrase 
“determine prices” rather than “raise prices’—though consistency would 
seem to demand the latter in conjunction with the phrase “restrict out- 
put.” Under the definition as it stands, any persistent “determination” of 
prices— that is, the existence of any rational price policy at all—is sufficient 
to establish market power. (This definition, as will be seen shortly, is 
logically implied by the basic rationale of the Kaysen-Turner policy). 
Outside of agriculture, the government should find proof of the existence 
of this sort of market power an extremely simple matter. 

If the phrase “raise prices” had been used, it would have immediately 
brought up the question of a standard of comparison, a base from which 
the potential or actual price rise should be measured. The efficient 
single-firm monopolist, and a fortiori the member of a competent group 
of joint maximizers, would presumably arrive early in the game at an 
equilibrium price above which financially important losses would occur. 
Therefore the question of illegal market power should presumably not 
turn on the ability to raise prices above existing levels without loss. In 
fact, the only standard of comparison which appears defensible in this 
context, on economic grounds, is cost (i.¢., in general, average cost, if we 
may disregard as a some matter the case for marginal cost pricing 
without coverage of full costs). But to write a cost standard into the 
act would have given the court the exceedingly difficult task of judging 
profit levels, not only actual but potential. Despite the statute’s express 
declaration that certain evidence regarding profits shall be considered 
relevant, a major effect of the market power definition is to make such 
evidence unnecessary. 

Moreover, adoption of a cost standard for pricing would no doubt 
have served to focus greater attention on the questionable efficacy and 
appropriateness of the dissolution remedy in bringing down the equilib- 
rium price, and hence on the intractable problem of weighing the dis- 
advantages (including administrative and transitional costs) against the 
probable benefits of applying this remedy. Like the diagnosis, the 
prescription of cure is a surprisingly simple matter to Kaysen and Turner. 
The appropriateness of the dissolution remedy is taken care of in the 
following manner: 


If we wish to eliminate unreasonable market power, we must in 
general move toward less concentrated markets in which there are 
more sellers with smaller shares. An increase in the number of 
competitors and a decrease in the relative market positions of the 
larger of them is usually a sufficient condition for the reduction 
of market power in any market.® 


In the heterogeneous markets of the real world, there is no reason to 


postulate a dependable positive correlation between the number of a 


8 p. 79. 





~- 


~~ 





Pe wr oC. ae ae 


,: 2 oe ee a oe 


| lL i, i ee ee 


vw 


_—-| eo omNs TF 





BOOK REVIEW 187 


firm’s close competitors and the elasticity of the firm’s demand curve. 
Even if we were willing to presume such a positive correlation, we should 
still be left with the major task of justifying the program in terms of 
net economic benefit. 

These observations apply a fortiori to dissolutions undertaken under 
the proposed “conclusive presumption” of market power on percentage- 
occupancy grounds. The authors believe that this provision would 
broaden the scope of the act—perhaps, indeed, beyond desirable limits.® 
But in fact, the real impact of the provision would depend entirely on 
the definitions of the market accepted by the Supreme Court. To avoid 
difficulty on this score, the authors should have written into the law a 
very narrow definition of product such as they themselves are inclined 
to use’’—a definition which requires not only very close similarity or 
interchangeability of product, but production at “comparable” cost, in 
order that two firms shall be regarded as occupying the same market. 
This stratagem might also have fended off some trouble with the inter- 
pretation of “market share” in cases brought under the main definition 
of market power. 

The problem of economic justification is sidestepped by Kaysen and 
Turner; that is, their program is advocated because of its alleged political 
benefits, rather than its economic effects. The passage giving the basis 
of the authors’ reasons for choosing as their goal the elimination of 
(unreasonable) market power is here quoted in full: 


Our positive reasons rest ultimately on a value judgment. The 
most important aspect of the competitive process is that it is self- 
controlling with regard to private economic power. For all the 
important qualifications and limitations of the doctrine of the in- 
visible hand which modern economic analysis has produced, that 
doctrine remains the basic political justification for an enterprise 
economy in which major economic decisions are compelled and 
coordinated through the market. It is the fact that the competitive 
market compels the results of its processes which is the ultimate 
defense against the demand that economic decisions be made or 
supervised by politically responsible authorities. Without such 
market compulsion, that demand appears ultimately irresistible 
in a society committed to representative government. It is our pref- 
erence for the kind of autonomy in economic life which a market- 
organized society makes possible that forms the particular judgment 
we make.!! 


The argument seems ultimately to rest on two rather anges assump- 

tions: that there is a widespread public preference for dealing with 

governmental rather than non-governmental personnel, and that there 
® pp. 267-268. 


10 pp. 101-102. 
11 pp. 48-49. 
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is an equally wide-spread prejudice against seeing the latter faced with ~ 
any real marketing problems. . 

Among possible policy goals which are considered and rejected is the 
improvement of the economic performance of the regulatees, in terms — 
of efficiency and progressiveness. There is, indeed, a great deal to be © 
said for the view that neither economic theory nor experience provides — 
an adequate rationale for the use of the dissolution weapon to improve ; 
economic performance, except to undo the results of past restrictive — 
practices. However, the case is not nearly so hopeless with respect to — 
the use of the injunction weapon (i.e., the regulation of conduct). There — 
is a clear analogy between the restrictive practices traditionally con. — 
demned by antitrust policy and the artificial obstacles to entry, or to | 
mobility of factors and purchasing power, which have always been ~ 
recognized as bars to maximum economic efficiency (and usually to — 
maximum progressiveness as well). This line of analysis seems capable — 
of providing a satisfactory economic rationale for antitrust policy, and — 
also constructive answers to certain notorious puzzles such as the regu. — 
lation of price discrimination. ] 

The application of the Kaysen-Turner analysis to the regulation of ~ 
conduct seems relatively unfruitful, and produces some clearly objection- 
able results: e.g., treatment of the law of price discrimination as a means — 
of enforcing traditional notions of “fair dealing” or protecting the ~ 
relatively small as compared with the relatively large firm. Also in 
connection with price discrimination, the authors assert, contrary to 
fact, that discrimination in the economic sense is permitted only in ~ 
regulated industries. They furthermore seem to suggest™* that long-run 
decreasing costs are to be found only in “public-utility industries”— 
a conclusion which seems highly unlikely, considering the uneven time 
distribution of demands in the real world and the widespread impossi- 
bility of perfect adjustment of “lumpy” elements of investment even in 
the long run. 

In addition to their policy proposals, the authors provide statistics on 
the distribution of output among firms in mining and manufacturi 
industries in the United States; a calculation of the proportion of nati 
income accounted for by sectors not subject to antitrust regulation; brief — 
discussions of the effects on competition of a mixed group of govern- — 
mental policies (e.g., taxation, procurement, aid to small business); and 
a treatment of “exceptions to competitive policy” (e.g., transportation — 
and labor) which seems relatively unaffected by the authors’ market 
power theory. These features add considerably to the interest and 
value of the book. However, its major proposal apparently has little to 
recommend it, and, if adopted, might easily do more harm than good. 


Lucile Sheppard Keyes* 


12 p. 13n. 

18 p. 179n. 

* Economist, specializing in problems of economic regulation. B.A., 1940, Wellesley 
College ; M.A., 1942, Ph.D., 1948, Radcliffe College. 





